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sten neergelegde voorwaarden, ter waarbor-
gingvan:
(a) een gelijke behandelingvan de onderda-
nen van andere Overeenkomstsluitende Par-
tijen en de eigen onderdanen wat betreft rech-
ten op het gebied van sociale zekerheid, met
inbegrip van het behoud van uitkeringen uit
hoofde van de sociale zekerheidswetgeving,
ongeacht eventuele verplaatsingen van de be-
schermde personen tussen de grondgebieden
van de Overeenkomstsluitende Partijen;
(bJ de verlening, handhaving en het herstel
van rechten op sociale zekerheid, o.a. door het
samentellen van tijdvakken van verzekering of
tewerkstelling der betrokkenen overeenkom-
stig de wetgeving van elk der Overeenkomst-
sluitende Partijen.
The right to social security
Art. 12. With a view to ensuring the effec-
tive exercise of the right to social security, the
Contracting Parties undertake:
1. to establish or maintain a system ofsocial
security;
2. to maintain the social security system at a
satisfactory level at least equal to that required
for ratification of International Labour Con-
vention (No. 102) Concerning Minimum Stan-
dards of Social Security;
3. to endeavour to raise progressively the
system of social security to a higher level;
4. to take steps, by the conclusion of appro-
priate bilateral and multilateral agreements,
or by other means, and subject to the condi-
tions laid down in such agreements, in order to
ensure:
(a) equal treatment with their own nation-
als of the nationals ofother Contracting Parties
in respect of social security rights, including
the retention of benefits arising out of social
security legislation, whatever movements the
persons protected may undertake between
the territories of the Contracting Parties;
(bJ the granting, maintenance and resump-
tion of social security rights by such means as
the accumulation of insurance or employment
periods completed under the legislation of
each of the Contracting Parties.
Aantekeningen
INTERNATIONALE CONTEXT
Raad van Europa
- Het Europees Verdrag inzake Sociale Zekerheid
(metaanvullend akkoord), Trb. 1976,54. Nederlandse
vertaling in Trb. 1976, 158. Bekrachtigd 8 februari
1977, Trb. 1977,35. Zie voor wijzigingen in de Bijla-
gen Trb. 1996, 157 en Trb. 1998, 235. Het Verdrag is
inwerkinggetreden op 1 maart 1977. Dit verdrag ver-
vult artikel 73 van de Europese Code inzake sociale
zekerheid en betreft de positie van migranten en
vreemdelingen in de sociale zekerheid.
Het Europees verdrag inzake de rechtspositie van
migrerende werknemers, Trb. 1980,70 (met Neder-
landse vertaling). Bekrachtigd op 1 februari 1973,
Trb. 1983, 45. Het verdrag is inwerkinggetreden op
2 mei 1983.
Deherziene Europes Code inzake sociale zekerheid,
Trb. 1993, 123. Ditverdrag is nog doorgeen enkelland
geratificeerd.
Verenigde Naties
- Vgl.artikel9 IVESCR.
lntemationale Arbeidsorganisatie
- Nr.102 (Minimumnormen van sociale zeker-
heid), Trb. 1953, 69 (met Nederlandse vertaling). Be-
krachtigd op 11 oktober 1962, Trb. 1963,37.
Nr. 121 (Prestaties bij arbeidsongevallen en be-
roepsziekten), Trb. 1965, 16. Nederlandse vertaling in
Trb. 1966, 137 en Trb. 1982,48. Bekrachtigd op 2 au-
gustus 1969, Trb. 1969,229 en toepasselijk verklaard
op Aruba, zie Trb. 1986, 147. Een voorstel tot opzeg-
gingvan 4 mei 1988 (TK II1987/88,20555, nrs. 1en 2)
is door de Tweede Kamer verworpen op 6 juni 1989
(Hand. II 1988/89, p. 6309).
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Nr. 128 (Uitkeringen bij invaliditeit, ouderdom en
nagelaten betrekkingen), Trb. 1968,131 (met Neder-
landse vertaling). Bekrachtigd op 27 oktober 1969,
Trb. 1969, 229.
PARLEMENTAIRE BEHANDELING
- 'De ondergetekenden zijn van mening, dat in Ne-
derland aan aIle in dit artikel genoemde verplichtin-
gen wordt voldaan. De in de Nederlandse sociale ver-
zekeringswetten neergelegde voorzieningen omvat-
ten aIle takken van sociale zekerheid, terwijl het ni-
veau van deze voorzieningen voldoet aan de in het
A~beidsverdragnr. 102 gestelde minimum-normen.
DItverdrag werd dan ook in zijn geheel door ons land
bekrachtigd (Trb. 1953,69; 1963,37; en 1964,36).
Aa~ de hogere sociale zekerheidsnormen, neerge-
legd In de Europese Code inzake sociaiezekerheid enhet
daarbij behorende protocol (Trb. 1965,47), voldoet de
Nede.rlandse ~etgeving eveneens. Voorts zijn op het
terrein der sociale zekerheid voorzover het de leden
van de Raad van Europa betreft bilaterale en multila-
terale overeenkomsten tot stand gekomen. Verwacht
ma~worden, dat het multilaterale verdrag inzake de
sociale zekerheid van migrerenden en vreemdelin-
gen. waarvan de tekst thans in het kader van de Raad
van Europa door een commissie van experts wordt
voorbereid, te gelegener tijd door Nederland zal kun-
nen worden ondertekend.
TenslottewordthetArbeidsverdragnr. 118 betref-
fende de gelijkheid van behandelingvan eigen onder-
danen en vreemdelingen met betrekking tot de socia-
Ie zekerheid bekrachtigd (Trb. 1962, 122 en 1964,23
en 128).' (MvT, 8606, R533)
TOELICHTING
Europees Comite voorSociale Rechten
- 'Thisarticle, necessarily of a very general charac-
ter because of the complexity of the matters dealt
Wit?, guara?tees the effective exercise of the right to
~ocI~1 s:cunty first by establishing the principle of the
institution or the maintenance of a social security
system (Paragraph 1), then by defining a minimum
~evel for this system (Paragraph 2) and providing that
It should be progressively brought up to a higher level
(Paragraph 3) and, finally, by encouraging measures
to ensure equality of treatment between the nation-
als of each Contracting Party with the nationals of the
other Contracting Parties as well as the granting,
maintenance and resumption of social security rights
(Paragraph 4).' (Cond. I, 62)
- 'Distinction between social assistance and social
security
The Committee noted that current trends in most of
Europe's social security systems show a tendency to-
wards the expansion both of the categories of persons
protected and the range of benefits paid and, in sever-
al cases towards the creation of benefits unconnected
with the completion of periods of contribution. It has
also observed that in several countries the system of
social protection did not include or no longer includ-
ed any distinction between social security and social
assistance benefits.
Although the dichotomy between social security
and social assistance is highly controversial, it ap-
pears in the Charter, which approaches the two areas
in two separate Articles (Article 12 and Article 13)
carrying different undertakings. The Committee
must therefore take this division into account. The
wording of the Charter itself contains no specific in-
dications as to the scope of each of these two con-
cepts. Whilst taking into consideration the views of
the state concerned as to whether a particular benefit
should be seen as social assistance or as social securi-
ty, the Committee pays most attention to the purpose
of and the conditions attached to the benefit in ques-
tion.
It thus considers as social assistance, benefits for
which individual need is the main criterion for eligi-
bility, without any requirement of affiliation to a so-
cial security scheme aimed to cover a particular risk,
or any requirement of professional activity or pay-
ment of contributions. Moreover, as Article 13 para. 1
demonstrates, assistance is given when no social se-
curity benefit ensures that the person concerned has
sufficient resources or the means to meet the cost of
treatment necessary in his or her state of health.
Social security, which includes universal schemes
as well as professional ones, is seen by the Committee
in its application ofArticle 12 of the Charter as includ-
ing contributory, non-contributory and combined al-
lowances related to certain risks (sickness, disable-
ment, maternity, family, unemployment, old age,
death, widowhood, vocational accidents and illness-
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es). These are benefits granted in the event of risks
which arise but they are not intended to compensate
for a potential state of need which could result from
the risk itself.
When the Committee does not feel that it possesses
sufficient data on some benefits, it asks the Contract-
ing Party concerned to provide additional informa-
tion in order for it to be in a position to assess whether
the benefits in question should be examined in con-
nection with social security or with social assistance.
The Committee is aware of the fact that the distin-
guishing criteria retained are imperfect and that bor-
der-line cases exist (which are tending to multiply) so
that the division no longercorresponds entirely to the
current situation as regards the European systems of
social protection characterised by their complexity
and their varying structures, the result of successive
reforms and which often put social security and social
assistance together. However, it observes that this
distinction has been maintained in the revised Social
Charter and was not questioned by the member sta-
tes of the Council of Europe during discussion on this
new instrument.' (ConcI. XIII-4,35-37)
- 'During the course of its examination of Article
12§§1,2,3the Committee became aware ofthe urgent
need to re-examine the normative content of Article
12 and the interrelationship between the paragraphs.
Fiftyyears ago the industrialised countries agreed, in
principle, on nine risks to be covered in a social secu-
rity system; this is reflected in ILO Convention
Nr. 102 (Minimum Standards). However it has be-
come necessary to examine how many of the nine
risks are still covered by the Contracting Parties,
whether all nine risks are still relevant and whether
new risks have been accepted or should be covered.
The Committee will do this in the next cycle. As the
Committee has stated before, the notion of a social
security system implies that a significant proportion
of the population is covered and in essence based on
collective funding and that the social risks which are
considered essential must be covered by the system.
Further the State must be the guarantor of contribu-
tions. The Committee will reexamine the proportion
of persons covered by the social security system. It
will further examine to what extent coverage of the
needs for social protection isensured by social securi-
ty, by private insurance and savings or by social as-
sistance and will verify that the proportion of social
security does not fall below a level to be determined.
Where the system is financed by taxation (or budget-
ary resources), its coverage in terms of persons pro-
tected should rest on the principle of non-discrimi-
nation without prejudice to the conditions for entit-
lement (means test, etc.). To be considered as ade-
quate, the level of benefit should in cases of wage
substitution, whether temporary or permanent, al-
ways stand in a reasonable relation to the wage in
question and should in any event exceed the mini-
mum subsistence level. In particular, the income of
the elderly should not be one of minimum assistance.
(... ) The Committee may consider examining the
right to medical care primarily under Article 11, the
right to family benefits under Article 16 and the right
to old age pensions under Article 23 of the Revised
Charter.' (ConcI. XVI-l vol.1, 10-11)
JURISPRUDENTIE
- 'Bij het vaststellen van deze wetgeving hebben
regering en parlement expliciet ervoorgekozen dat al
diegenen die in het genot zijn van een uitkering van
de WAO een lagere uitkering zullen krijgen ingaande
1 januari 1985, ongeacht de oorzaakvan hun arbeids-
ongeschiktheid en in de wetenschap dat voor die
groep uitkeringsgerechtigden het bijverzekeren van
de te duchten inkomensderving niet meer mogelijk
was. (... ) Het beroep op art. 12 van het Europees So-
ciaal Handvest moet falen, omdat naar de huidige
stand van de rechtsontwikkeling deze bepaling niet
kan worden aangemerkt als een bepalingvan een ver-
drag die naar haar inhoud een ieder kan verbinden als
bedoeld in art. 93 van de Grondwet, zodat de Raad
niet bevoegd is de bovengenoemde wetswijziging te
toetsen aan deze verdragsbepaling.' (CRvB 10 augus-
tus 1988, RSV 1989, 94)
- 'Met betrekking tot de gestelde strijd met artikel
9 van het IVESCR en artikel12 van het ESH, stelt de
Raad voorop dat hij in het midden zal laten of ge-
noemde artikelen behoren tot die in de artikelen 93
en 94 van de Grondwet bedoelde bepalingen, die naar
haar inhoud eenieder kunnen verbinden. Zoals de
Raadreeds eerder heeft overwogen in zijn uitspraken
van 31 maart 1995 (RSV 1996/28) en 1 april 1997,
rolnr. M W 1993/678, moet de inhoud van deze arti-
kelen worden gezien in samenhang met de aan de
Staat "ter beschikking staande hulpmiddelen", in
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welk verband voor wat betreft het IVESCR wordt ver-
wezen naar artikel2, eerste lid,van het IVESCR. Nudie
hulpbronnen beperkt zijn, staat het de wetgever naar
het oordeel van de Raad vrij om tot een herverdeling
over te gaan, mits een toereikende minimumlevens-
standaard - rekening houdend met een stilstand of
afname van de economische groei - wordt gegaran-
deerd. In de wet TBA is gekozen voor een systeem
waarbij aanspraak bestaat op een vervolguitkering,
voor bepaalde personen voorafgegaan gedurende
een bepaalde periode door een loongerelateerde uit-
kering, welke regeling de strekking heeft om een toe-
reikende minimumstandaard te garanderen, nu die
vervolguitkering is gebaseerd op het minimumloon
verhoogd met een bepaald percentage.
Het vorenstaande in aanmerking genomen kan
naar 's Raads oordeel niet worden gesproken van
strijd met de artikelen 9 IVESCR en 12 ESH, als door
appellant gesteld.' (CRvB 241ebruan 1999,JB 1999/
110, U5Z 1999/157)
Aantekeningen lid 1
TOELICHTING
Europees Cotnite voorSociale Rechten
- 'Byaccepting Article 12 para. 1, states undertake
"to establish or maintain a system of social security"
and they comply with this provision where their so-
cial security system covers certain major risks. The
Committee is nevertheless not satisfied by the mere
existence of a social security system: it ensures that
the system in question covers a significant percent-
age of the population and at least offers effective be-
nefits in several areas.' (Concl. XIII-4,37)
- 'The Committee takes note of the developments
in the Netherlands during the reference period in the
area of social security with regard to the protected
population, the risks covered, the level ofbenefits and
the type of financing. While noting that collective
funding of sickness benefits is no longer ensured and
that a breach has been made into the collective nature
of funding of the invalidity branch(see the conclusion
under Article 12 para. 3), the Committee concludes
that a social security system has been maintained and
that the situation in the Netherlands is in conformity
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with Article 12 para. 1 of the Charter.' (Concl. XV-I Ad-
dendum, 96)
- 'The Committee still considers that making the
public sickness insurance scheme subsidiary for the
majority of workers calls into question the founda-
tion and spirit of social security. The principle of col-
lective funding isa fundamental feature ofa social se-
curity system as foreseen by Article 12 of the Charter
as it ensures that the burden of risks are spread
among the members of the community, including
employers, in an equitable and economically appro-
priate manner and contributes to avoiding discrimi-
nation of vulnerable categories of workers (the
above-mentioned Committee of Ministers resolution
(Resolutie C55 (2003)10 met betrekkingtot deEuropes
Code voorSociale Zekerheid, te raadplegen via deweb-
sitevan hetComite vanMinisters, bew.)refers to nega-
tive effects regarding selection for recruitment of
workers with a history of medical problems). Never-
theless, before reachinga conclusion as to conformity
with Article 12§1, the Committee wishes to have a
more complete picture of the workings of the new
funding system and notably of the safeguards that
have been implemented or are under consideration
with a view to mitigating any negative effects of the
privatized funding system. (... )
Pending receipt of the information requested, the
Committee defers its Conclusion.' (Concl. XVlI-l vol. 1,
149-151)
Aantekeningen lid 2
ALGEMEEN
- Vgl.artikel12 lid 2 van het herziene ESH, waarin
verwezen wordt naar de Europese Codeinzake socia-
lezekerheid in plaats van naar IAO-Conventienr. 102.
TOELICHTING
Europees Comite voorSociaie Rechten
- 'Byaccepting Article 12 para. 2, states undertake
"to maintain the social security system at a satisfacto-
ry level at least equal to that required for ratification
of International Labour Convention (Nr. 102) con-
cerning Minimum Standards of SocialSecurity". This
convention provides that states establish minimum
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standards for benefits in the main social security
branches given the wide variety of conditions in dif-
ferent countries'. Byratifying the convention, states
undertake to implement at least three of the afore-
mentioned branches, to respect minimum levels of
benefit and to cover a certain number of individuals,
determined in three different ways, according to the
preference of the state in question: by reference to
employees, to the working population or to the resi-
dent population. Furthermore, at least one of the
three branches accepted must concern unemploy-
ment, old-age, employment injury (the ILO uses this
term to cover accidents at work and occupational dis-
eases), invalidity or survivirs' benefit. The undertak-
ing made underArticle 12 para. 2 therefore consists in
complying with three of the substantive parts of ILO
Convention Nr. 102. In this respect, the Committee
has pointed out during the present cycle of supervi-
sion that it considers thata state which fails to comply
with at least three of the parts of Convention Nr. 102
also fails to comply with the requirements of Article
12 para. 2 of the Charter, and that information should
therefore be supplied on the measures taken or envi-
saged to give full effect to at least three parts of Con-
vention Nr. 102. This is on the understanding that it is
sufficient for a Contracting Party to complywith three
branches, notwithstanding ratification of the con-
vention. The Committee's supervision of the imple-
mentation ofArticle 12 para. 2 by the Contracting Par-
ties is indirect, in so far as the majority of Contracting
Parties to the Charter have ratified Convention
Nr. 102.ln its assessment, the Committee bases itself
on the observations of the ILO Committee of Experts
concerning the application of Convention Nr. 102.
The Committee also takes account of the imple-
mentation of the European Code of Social Security by
the Contracting Parties to the Charter. This code, a Eu-
ropean treaty concluded within the Council ofEurope
in 1964, contains standards almost identical to those
of Convention Nr. 102. The main difference with the
convention lies in the minimum number of parts
which must be accepted on ratification and, conse-
quently, the numberof branches of the social securi ty
1. Nine contingencies: medical care, sickness benefit, unem-
ployment benefit, old-age benefit, employment injury be-
nefit, family benefit, maternity benefit. invalidity benefit
and survivors' benefit.
system of the state concerned, which must meet the
requirements of the convention and the code. (... )
More generally, the Committee is convinced of the
importance of co-ordination in applying these two
treaties, which aim to guarantee a basic human right:
the right to social security. It recalls that the final dec-
laration of the Summit of Heads of States and Govern-
ments of the member states of the Council of Europe
(Vienna, 9 October 1993), noted this important link.
The Committee considers that it is bound, by virtue of
the very terms of Article 12 para. 2, to ensure the co-
ordination of the supervision mechanism for the
member states of the Council of Europe which have
ratified both treaties.
The question will be all the more important with
the entry into force of the revised Charter, Article 12
para. 2 of which refers expressly to the European Co-
de of Social Security and no longer to Convention
Nr. 102.' (Concl. XIII-4,37-39)
- 'The Committee notes that in Resolution ResCSS
(2003)10 (period from 1July 2000 to 30June 2001) on
the application of the European Code ofSocialSecuri-
ty and the Protocol thereto by the Netherlands, the
Committee of Ministers found that the Netherlands
continue to give full effect to Parts II, IV, V,VII, VIII and
IXof the Code, as amended by the Protocol, and that
they also ensure the application of Parts III, VI and X,
subject to questions previously raised and not replied
to.
It follows that the level of the Dutch social security
system is at least equal to that required to ratify ILO
Convention Nr. 102. The Committee concludes that
the situation in the Netherlands is in conformity with
Article 12§2 of the Charter.' (Cond XVII-l vol. I, 151-
152)
JURISPRUDENTIE
- Deze zaak betrof geneeskundige zorg in het ka-
der van de zwangerschap, welke valt onder deel IIen
deel VII van IAO-Conventie nr. 102. DeCentrale Raad
van Beroep overwoog: 'De zich vervolgens aandie-
nende vraag of - met name - de in dit geding relevan-
te onderdelen van voornoemde bepalingen van ILO-
verdrag 102, te weten art. 10 lid 1 aanhef en onder b,
alsmede art. 49 lid 2 moeten worden beschouwd als
een ieder verbindende verdragsbepalingen in dezin
van de art. 93 en 94 Gr.w, beantwoordt
218 Europees Sociaal Handvest Art. 12
de raad bevestigend.' (CRvB 29 mei 1996, AB 1996,
501)
Aantekeningen lid 3
PARLEMENTAIRE BEHANDELING
- 'Waar in het derde lid sprake is van "verhoging"
moet derhalve als uitgangspunt worden genomen
het peil dat vereist is voor bekrachtiging van ILO-ver-
drag 102. (... )Tegen deze achtergrond bezien bete-
kent de in het derde lid van artikel12 gebezigde term
"verhoging" derhalve 1e) uitbreiding van het aantal
gedekt risico's boven het minimumaantal van drie
2e) verhoging van de uitkeringspercentages en he~
niveau der verstrekkingen boven het in ILO-verdrag
1?2 a~ngegevenniveau. 3e) vergroting van de groep
Ultkenngsgerechtigden ten opzichte van de ILO-ver-
drag 102 omschreven groep.
Hoewel het derde lidgeen expliciete grens steltaan
het verplichte streven naar het op een hoger peil
brengen van het stelsel van sociale zekerheid, wordt
in het kader van de Raadvan Europa bij de interpreta-
tie van deze behandeling een zodanige bovengrens
wei aangehouden; een geheel onbeperkte verplich-
ti.~g tot voortdurende verhoging zou ook onwerkelijk
zijn. Het niveau, dat bijde interpretatie van het derde
~idals voldoende wordt beschouwd isdat, neergelegd
In het protocol bij de Europese code inzake sociale ze-
kerheid (Trb. 1965,47). Dit niveau is door Nederland
bereikt, hetgeen ook blijkt uit de omstandigheid dat
de Code, inclusief protocol, op 16 maart 1967 zonder
enig voorbehoud door Nederland is bekrachtigd (Zie
Trb. 1967,53, bew.).'(NEV, 8606, R533)
TOELICHTING
Europees Comiti: voorSociale Rechten
- 'The situation (de slechte economische situatie
bew.)poses problems in view of the obligation, prov-
dided for in Article 12, paragraph 3, of the Charter, "to
endeavour to raise progressively the system of social
security to a higher level". The Committee consid-
ered, however, that the currenteconomic climate and
the overriding need to balance the books of social se-
curity schemes might justify recourse to measures
(... ) provided the requirements of-Article 12, para-
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graph 2 are satisfied. It nevertheless pointed out that
a social security scheme should be designed primar-
ily as an instrument of social jusitce, and that during
an economic recession the first to bear any sacrifices
should be those best able to do so.' (Conci. VIII, 11)
- 'The Committee (... ) also found that, during the
same period, the Netherlands social security system
suffered further restrictions, in particular, a reduc-
tion in the rate ofsome sickness benefit, in unemploy-
ment benefit and in the rate of disability benefit, as
wellas exceptions to the provisions linking pensions
and the minimum wage to the wage index. While
aware of the socio-economic reasons for these re-
strictive measures, the Committee trusts that the
Netherlands authorities will continue to take ac-
count, in any similar future action, of the standards of
protection prescribed by the international treaties to
which the Netherlands is a party. Here is noted that
the Committee of ministers of the Council of Europe
recently held that the Netherlands complied with at
least the minimum number of provisions necessary
for the ratification of the Protocol to the European Co-
de of Social Security.
Onaccount of the Committee of Ministers' position
in this respect (the maximum effort which could be
required from Contracting States by virtue of article
12, paragraph 3 of the Charter, is to attain the mini-
mum level necessary for the ratification of the Proto-
col to the European CodeofSocialSecurity), the Com-
mittee was able to conclude that the Netherlands
comply with this provision of the Charter.' (Conci.X-l,
113)
- 'The Committee recalled that it has previously
considered the Netherlands to be in compliance with
this provision of the Charter, due to the continuing
fulfilment by the Netherlands of the minimum re-
quirements for ratification of the Protocol to the Eu-
ropean Codeof SocialSecurity. The Committee noted
from the "Travaux Preparatoires" of the Charter that,
had the European Code on SocialSecurity and its Pro-
tocol been in force at the time the Charterwas signed,
satisfaction of the requirements of the Protocol
would have constituted the basic requirement for ful-
filment of this provision of the Charter.' (Concl. XII-l,
183-184)
- 'Byaccepting Article 12 para. 3, states undertake
"to endeavour to raise progressively the system of so-
cial security to a higher level". In fact, the require-
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ments of paragraph 3 as such that the Committee
must exercise a stricter control than in respect of par-
agraphs 1 and 2. For this supervision, the Committee
also takes into account the European Code of Social
Security and its Protocol. In some of its conclusions
the Committee has, for example, considered that "the
ratification of the European Code of Social Security,
accepting seven of its nine sections, is evidence of a
state's constant determination to raise the standard
of its social security system" (Conclusions IV, p. 83).
Moreover, when assessing the conformity of national
situations with this provision the Committee refers to
the resolutions adopted by the Committee of Minis-
ters of the Council of Europe relating to the applica-
tion by the Contracting Parties of the European Code
of Social Security and its Protocol. The reference to
the code, its protocol and the Committee of Ministers'
resolutions on their application is therefore an im-
portant indication of the efforts made.
For several years and in particular during this su-
pervision cycle the Committee has been concerned to
note that social security systems in virtually all the
Contracting Parties have undergone a number of
amendments which could be regarded as restrictions
on the granting of certain benefits, such as:
- regarding the invaliditybranch: the Acton reduc-
ing eligibility for disablement benefit (TBA), which
came into effect in the Netherlands on 1 August 1993
and which provides for more restrictive assessment
of benefit entitlement.' (Conci. )(11I-4, general intro-
duction,40)
- 'The Committee has emphasised the dynamic
nature of this provision since its first conclusions
(Conclusions I, p. 62) which requires that states hav-
ing accepted it make constant efforts to extend the
protection provided by their social security systems
to the whole population and to strengthen this pro-
tection.
The Committee nevertheless accepted alterations
to social security systems in certain cases, so as to
take the situation of states into account, in so far as
these changes appeared necessary in order to ensure
the maintenance of a given system of social security.
It was concerned to note once more a tendency
shown by some of the Charter's Contracting Parties to
bring restrictive changes into legislation or practice
for demographic, economic and financial reasons.'
(Conci. XIII-4,generalobservation, 143)
- 'Since 1 March 1996, the employers, whatever
the size of the enterprise, have had to bear the risk of
their employees being sick, either themselves or
through insuring against it with private insurance
companies, for the whole period of sick leave, up to a
maximum of fifty-two weeks. Regarding the objec-
tives pursued by the reforms, the Committee recalls
that it has explicitly accepted alterations to social se-
curity systems in so far as they are necessary in order
to ensure the maintenance of a given system of social
security (General observation on article 12 par. 3,
Conclusions XIII-4, p.143, cited above) and where any
restrictions still permit effective protection of all
members of society against social and economic risks
and do not tend to generally reduce the social security
system to one of minimum aid.
The Committee considers that because of the close
links between the economy and social rights, the pur-
suit of economic objectives is not necessarily incom-
patible with this requirement and that Contracting
Parties may consider that the consolidation of public
finances, in order to avoid increasing deficits and ag-
gravating the debt service burden, is a way of helping
to maintain the system of social securi ty.They may in
particular consider that the adoption of measures
aimed at reducing the costs of the health system fit
into this context.
However, the Committee considers that the means
chosen by the Netherlands to attain these objectives
are inappropriate.
In its view, the goal of effective social protection for
all members of society, which all states that have ac-
cepted Article 12 para. 3 must pursue, presupposes
that the Contracting Parties maintain social security
systems based on solidarity, as this constitutes a fun-
damental guarantee against discriminatory treat-
ment in this area. The collective nature of social secu-
rity funding, through contributions and/or taxation,
is a key factor in this guarantee, ensuring an appor-
tionment of the cost of the risks between the mem-
bers ofthe group. Another important factor is the par-
ticipation of the persons protected in the manage-
ment and supervision of the system. The Committee
raises this question in connection with the above-
mentioned reform of the supervision of the applica-
tion of social insurance legislation, which since 1995
has been the responsibility of a board of experts from
which the social partners are excluded, and refers to
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the questions raised above on this point. On the other
hand, the Committee is already able to observe that
the funding of the sickness branch in the Netherlands
is no longer secured on a collective basis for the ma-
jority of workers. It considers that by linking the risk
of sickness to the company, this reform calls the very
foundation and spirit of social security into question,
and that it is not, in principle, in conformity with Arti-
cle 12 para. 3 of the Charter: (Cond. XIV-I, 560-562)
- 'The Committee recalls that it has previously
found that the reforms to the Netherlands' sickness
and invalidity schemes were not in conformity with
Article 12§3 (... ) as they undermined the collective
nature of the funding of the benefits in these bran-
ches. The Committee has decided to examine these
reforms under Article 12§1 of the Charter. (... ) The
, Committee concludes that the situation in the Neth-
erlands is in conformitywith Article 12§3 oftheChar-
rer.'(Cond.XVI-l vol.2, 449)
- 'It asks that the next report contain detailed in-
formation about any changes made, in particular the
changes to the unemployment benefit branch which
according to comments submitted by the Nether-
lands' Trade Union Confederation (FNV) have been
announced by the Government. Pending receipt of
the information requested, the Committee concludes
that the situation in the Netherlands is in conformity
with Article 12§3 of the Charter: (Cond. XVIl-l vol. 1,
152-153)
Regeringscomite
- 'As regards paragraph 3, the Committee wishes
to stress that it is clear from the travaux preparatoires
that the ongoing improvement stipulated by this pro-
vision ceases once the standard of the Protocol to the
European Code of Social Security has been attained,
and this can refer only to the present version of the
Protocol: (7eRap., 11)
Aantekeningen lid 4
ALGEMEEN
- Deel IIvan de BijlageESH is van toepassing: 'The
words "and subject to the conditions laid down in
such agreements" in the introduction to this para-
graph are taken to imply inter alia that with regard to
benefits which are available independently of any in-
surance contribution a Contracting Party may require
the completion of a prescribed period of residence
before granting such benefits to nationals of other
Contracting Parties.'
Nederlandse wetgeving
- Toeslagenwet, wet van 6 november 1986, 5tb.
1986, 562 (art. 4a).
Wet Beperking Export Uitkeringen, wet van 27 mei
1999,5tb. 1999, 250.
Bilateraleverdragen
- lie o.a.C]. vandenBerg, 'III.Verdragen', in: G.J.A.
Hamilton e.a. (red.), Societe verzekeringswetten deel2
(losbladige uitgave), Deventer: Kluwer.
INTERNATIONALE CONTEXT
Raad van Europa
- lie onder 'Aantekeningen' (internationale con-
text), hierv66r.
Europese Unie
- Art. 48 EG-verdrag.
Verordening nr. 1408/71/EEG.
Intemationale Arbeidsorganisatie
- Nr. 118 (Gelijkheid van behandeling van onder-
danen en vreemdelingen met betrekking tot de socia-
Ie zekerheid), Trb. 1962, 122. Nederlandse vertaling
in Trb. 1964, 23. Bekrachtigd -mede voor de Neder-
landse Antillen en Aruba (1986), voor zover betr.
ziekte van een werknemer- op 3 juli 1964, Trb. 1964,
128.
In reactie op jurisprudentie van de CRvB (zie hier-
onder), heeft Nederland op 23 mei 2003 een verkla-
ring neergelegd bij de lAO, waarin uitkeringen op
grond van de Wajong en de Toeslagenwet niet meer
beschouwd worden als een uitkering ex art. 5 lid 1,
maar ex art. 2 lid 6 onder (a) van deze Conventie. lie
Trb. 2003, 73.
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TOELICHTING
Europees Comite voorSociaIeRechten
- 'These undertakings cannot be regarded as hav-
ing been honoured unless:
1. equality between a country's own nationals and
those of other Contracting Parties is effectively safe-
guarded under national legislation;
2. adequate efforts are made to conclude and im-
plement international agreements whereby mi-
grants' rights are maintained or restored.' (ConcI. III,
64)
- 'The aim of Article 12 para. 4 is that Contracting
Parties take steps, by concluding appropriate bilater-
al or multilateral agreements or by other means, to
ensure the application ofthe traditional principles of
international social security law, ie. equal treatment
for nationals of other Contracting Parties under the
national social security system, the retention of be-
nefits arising out of social security legislation and the
maintenance and resumption of social security rights
by such means as the accumulation of insurance or
employment periods. (... )
The text of Article 12 does not specify to which
branches of social security it applies. The Committee
considers that Article 12 covers, by analogy with ILO
Convention Nr. 102 to which it refers, the traditional
branches of social security, namely medical care and
sickness, unemployment, old-age, employment inju-
ry, family, maternity, invalidity and survivors' bene-
fits. However, paragraph 4 of Article 12 must also ap-
ply to any other branch existing in the social security
system ofa Contracting Party which has accepted this
paragraph. Unless otherwise stated, Article 12 ap-
plies to all general and special, contributory, non-
contributory and combined social security schemes,
subject to the Appendix to Article 12 para. 4 in the
case of non-contributory benefits (see below). Article
12 does not apply to social and medical assistance be-
nefits, which must be considered in the light ofArticle
13.' (ConcI. XIII-4,42-43)
- 'As a conclusion (voor een overzichtvan en ver-
houding tot gerelateerde Europese Unie, wordt verwe-
zennaarde General Introductionzelf, bew.): in the case
of nationals of Contracting Parties not covered by
Community Regulation Nr. 1408/71 - especially Cy-
prus, Malta and Turkey - and a fortiori in respect of
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nationals of Contracting Parties who move to Cyprus
or Turkey,1 major gaps exist in the implementation of
the Charter. However, Article 12 para. 4 itself could
provide a solution to some of these situations. This
provision does not require reciprocity: it directly em-
powers the Contracting Parties to implement its prin-
ciples by means other than concluding bilateral or
multilateral agreements. The Committee has pointed
out in this respect that unilateral measures are pos-
sible. In the absence ofa social security agreement ev-
ery Contracting Party is required to adopt unilateral
measures in order to ensure the application of the
principles ofArticle 12 para. 4 for nationals ofthe oth-
er Contracting Parties.' (ConcI. XIII-4,54)
- 'The Committee also recalls that when rights
provided for in Article 12§4 of the Charter are not
safeguarded by bilateral agreements, the Contracting
Parties must show that this is achieved through uni-
lateral measures. It notes that Luxembourg has not
concluded bilateral agreements with all the Parties to
the 1961 European Social Charter and the Revised
Charter. It is therefore required to take unilateral
measures to ensure that nationa.ls of countries to
which it is not bound by bilateral agreements enjoy
all the rights laid down in Article 12§4 of the Charter.'
(Cond. XVI-I vol.2, 387-388)
- 'Equal treatment and the retention ofaccrued be-
nefits(ArticIe 12§4a)
Acentral theme of the Charter, equal treatment be-
tween the nationals of all the Contracting Parties to
the Charter presupposes that the Contracting Parties
undertake:
- not to grant entitlement to social security bene-
fits solely to their own nationals or those of specific
Contracting Parties.
For instance, the Committee has held that France,
which grants the allowance for disabled adults and
the supplementary allowance of the National Soli-
darity Fund solely to its own nationals and those of
countries with which it has concluded a reciprocal in-
ternational agreement, does not guarantee equal
treatment in accordance with Article 12 para. 4. Simi-
larly, it has considered that since the Lander of Bava-
ria and Baden-Wiirttemberg pay the "supplement" to
the child support allowance solely to German nation-
als and nationals of members of the European Union
1. NB: Malta has not accepted Article 12 paragraph 4.
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or parties to the Agreement on the European Eco-
nomic Area, this is inconsistent with the equal treat-
ment principle;
- not to impose additional conditions on nationals
of other Contracting Parties.
This rule has its limits because the appendix to Arti-
cle 12 para. 4 allows Contracting Parties to require the
recipients of non-contributory benefits who are na-
tionals ofother Contracting Parties to complete a pre-
scribed period of residence. However, as the Commit-
tee informed Denmark during the present supervi-
sion cycle in connection with child supplement al-
lowances and Finland during cycle XIII-3 in
connection with national old-age, survivors' and in-
validity pensions, the Committee reserves the right to
assess the proportionality of length of residence re-
quired.
Furthermore, the Committee is concerned that the
Contracting Parties should avoid indirect discrimina-
tion, for instance conditions which are imposed on
both their own nationals and those of other Contract-
ing Parties but are more difficult for the latter to meet
and which therefore represent a greater obstacle for
them.
In this connection the Committee has noted that
most Contracting Parties make the payment of family
benefits conditional on the children residing within
the territory of the Contracting Party where the recip-
ient is resident, regardless of their nationality. It has
also noted that exceptions to this principle were
made for nationals covered by Community Regula-
tion Nr. 1408/71. Article 73 of this regulation pro-
vides that family benefits must be paid to persons
covered by this regulation for the members of their
family residing within the territory of a member sta-
tes of the European Union or a party to the Agreement
on the European Economic Area.
However, the problem generally remains for na-
tionals who are not covered by Regulation Nr. 1408/
71 and whose children do not reside in the same
country as the recipient of benefits. The Committee
voiced its concern because in practice these people
are potentially more affected by the possible non-
payment of family benefits than nationals. It thus has
put questions in order to establish whether the resi-
dence condition, albeit implemented regardless of
nationality, has the same impact for nationals as for
nationals of other Contracting Parties concerned. The
Committee has also indicated to the German Govern-
ment that the appendix to Article 12 para. 4 (see
above) could not be invoked on this point, as the
terms of the appendix allowed the application of a
condition of residence in respect of the beneficiaries
only, ie. the parents of the children in respect of
whom the family benefits are paid.
Equality of treatment does not necessarily mean
that family allowances should be paid at the same
amount when the children for whom it is granted are
not residents of the same country as the recipient. The
Committee indeed considers that the level of benefit
may in this case be reduced where the cost ofliving in
the child's country of residence is significantly lower.
As it pointed out to Germany and Belgium in this su-
pervision cycle, the Committee nevertheless reserves
the possibility to examine whether the reduction is
proportional to the differences in the cost of living in
the countries concerned. Retention of benefits ac-
crued by social security legislation is also a funda-
mental and traditional requirement of any interna-
tional social security co-ordinating system. However
it is one aspect of the principle ofequal treatment that
the Committee has so far never developed on the ba-
sis of the information in the national reports.
Without taking a definitive position on this point,
the Committee considers that this principle is obvi-
ously applicable to benefits such as invalidity, old-age
and survivors' benefits, employment injury pensions
a.nd death grants, if any, accruing under the legisla-
tion ofa Contracting Party, while a variety of arrange-
ments, whose scope the Committee reserves the right
to assess, can be made for other benefits (particularly
unemployment and sickness benefits).' (Concl. XIII-4,
43-45)
~ 'The Committee considers that by maintaining a
residence requirement for children of nationals of
ce~ain .Co~t~acting Parties to the Charter, the Belgian
leg~slatlOn IS In breach ofArticle 12 para. 4 as its appli-
ca~lOnmay lead to indirect discrimination. (... ) A re-
q~lrement ~f five consecutive years' residence is ap-
plied to nationals ofcountries not members ofthe Eu-
ropean Union or the European Economic Area for en-
titlement to these (family, bew.) benefits. (... ) The
appendix to Article 12 para. 4 allows a length-of-resi-
dence requirement to be imposed on foreigners for
the award of non-contributory benefits. The Commit-
tee however assesses the reasonableness ofthe peri-
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od in question. In the case under consideration, the
Committee notes that fiveyears is longer than the six
months allowed under the Interim Agreements on
social security and that only nationals of some Con-
tracting Parties are affected. It therefore holds that
fiveyears isexcessive from the point ofview ofArticle
12 para. 4 and that the situation does not satisfy the
equal-treatment requirement under this provision.'
(XV-I vol. 1,m.b.t. Belgie, 87-90)
- 'The Committee recalls that:
- as a member of the European Union the Nether-
lands are bound by Community Regulation 1408/71;
- the Netherlands ratified the Interim SocialSecu-
rity Agreements and the European Convention on So-
cial Security and concluded a bilateral convention
with Turkey.
(... ) The Committee again notes that unlike in the
majority of the other Contracting Parties legislation
in the Netherlands on child benefit (General Child Be-
nefit Act,AKW) in principle makes no distinction ac-
cording to whether the child resides in the Nether-
lands or not.
However, in one case child benefit is not paid if the
children are not resident in the Netherlands, namely
where the children are unemployed and registered
with an employment officeof a non-member state of
the European Union, not a contracting party to the
Agreement on the European Economic Area or with
which the Netherlands has not concluded a bilateral
agreement. The Committee considers that this situa-
tion is of such a particular nature that it does not un-
der the circumstances constitute a violation ofArticle
12 para. 4: (Cond.XV-I Addendum, 101-102)
- 'With respect to Article 12§4 and Article 16 the
Committee took note of the detailed arguments pro-
vided by certain governments in reply to the question
asked in the general introduction to Conclusions
XV-1 (p. 26) on the non-payment of family benefit for
children who do not reside in the country which pays
the benefit.
In the light of the arguments presented, the Com-
mittee has decided no longer to address this issue in
its conclusions relating to Article 16. It emphasises
that family members who are in the territory ofa Con-
tracting Party in accordance with the right to family
reunion guaranteed by Article 19§6 must be afforded
equal treatment with nationals in all aspects related
to the protectionof the family.Atthe same time, how-
ever, the Committee has decided to maintain its in-
terpretation ofArticle 12§4 in respect of the non-pay-
ment of family benefit for children who do not reside
in the country which pays the benefit: (Cond. XVI-1
vol. 1,9-10)
- 'The Committee notes that the new Export Re-
strictions on Benefits Act (Wet Beperking Export Uit-
keringen, BEU), which entered into force on 1January
2000, provides that social security benefits can be
paid only to persons resident on Dutch territory or in
countries which have concluded an agreement with
the Netherlands under which entitlement to benefits
can be monitored. The Act does not apply to persons
resident in European Union member states or in sta-
tes which are Parties to the Agreement on the Eu-
ropean Economic Area. (... )The Committee observes
that, in the current state of Dutch law, nationals of
Contracting Parties who leave the Netherlands and
take up residence in states which are neither mem-
bers of the European Union nor parties to the Eu-
ropean Economic Area are not entitled to export so-
cial security rights accrued under Dutch legislation.
The Committee concludes that the situation in the
Netherlands is not in conformity with Article 12§4 of
the Charter on the ground that nationals of Contract-
ing Parties who leave the Netherlands and take up
residence in states which are neither members of the
European Union nor parties to the European Econom-
icAreaare not entitled to export social security rights
accrued under Dutch legislation: (Concl. XVI-l vol.2,
449-450)
- 'The Committee notes from the Dutch report that
the Netherlands has concluded or is currently nego-
tiating bilateral social security agreements with Con-
tracting Parties to the Charter and Parties to the Re-
vised Charter, except Albania and Moldova.The most
recent agreement was concluded with Poland on 26
March 2003, i.e.outside the reference period. The re-
port confirms that the Government intends to con-
clude bilateral agreements also with Albania and
Moldova. (... ) the Committee now notes from the re-
port the existence of a transitional period during
which the export of social security rights accrued un-
der Dutch legislation may continue, even in the ab-
sence of a bilateral agreement. The transitional peri-
od expires on 31 December 2003. On this basis the
Committee considers that the situation was in con-
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formity with the Charter during the reference period.
(... )
Furthermore, in a note from the Turkish Govern-
ment to the Secretary General of the Council of Eu-
rope dated 16 October 2002 it is alleged that the way
in which Dutch social security legislation is applied
runs counter to the principles set out in CouncilofEu-
rope instruments relating to social security, including
the European Social Charter. More specifically, the
note indicates that the Netherlands as from 1January
2000 took measures to gradually abolish the payment
of certain supplementary benefits payable to migrant
Turkish workers as beneficiaries within the frame-
work of the of invalidity benefit branch. (... )TheCom-
mittee notes that in a decision of 14 March 2003 the
Central Appeals Tribunal in Utrecht upheld the re-
gional court ruling. While pointing specifically to the
Netherlands' obligations under ILO Convention
Nr. 118. It asks that the next report contain all rele-
vant information in this respect, including on any
measures taken by the Dutch Government in accord-
ance with these decisions (zie de aant. onder neder-
landsejurisprudentie voorde reactie vande Nederland-
se regering, i.e. opzegging van de Conventie, bew.).
Pending receipt of the information requested, the
Committee defers its Conclusion.' (Concl. XVll-1 vol. 1,
153-154)
- 'Maintenance of accruingrights(Article 12§4b)
Under the Contracting Parties' national legislation
the right to certain social security benefits is made
conditional on the completion of qualifying periods,
that is periods of employment, insurance or length of
residence, even though Article 12 para. 4b does not
mention the latter. Asa result, when persons change
their country of employment or residence they often
sustain financial loss if they have not completed the
qualifying period required for entitlement to benefits
under the legislation of the competent Contracting
Party, or, in the particular case of long-term benefits,
if they have not completed the requisite minimum
periods under the various insurance systems for en-
titlement to a pension which would, in total, be com-
parable to that which they would have received if
they had remained in the territory of only one Con-
tracting Party. This situation therefore has to be re-
medied by ensuring the granting, maintenance and
resumption of social security rights by the accumula-
tion of periods completed as laid down in Article 12
para. 4b.' (Concl. XIII-4,45-46)
- 'Article 12 para. 4b requires the implementation
of a classic principle of international social law: that
of the maintenance of rights in course of acquisition.
Germany is obviously not required to pay a full, pen-
sion as if the beneficiary had completed all his or her
insurance periods in Germany. For the principle to be
implemented, the method of aggregation of qualify-
ing periods completed in another country must be
used for determining entitlement to benefits in cases
where German legislation makes entitlement subject
to the completion of qualifying periods and the work-
er has not completed them in Germany, as well as for
calculating benefits whose amount is dependent on
the length of the beneficiary's career. In the case of
long-term benefits, once the aggregation method has
been applied in a worker's favour, he or she receives
only part of the national benefit, in proportion to the
period actually completed in Germany. There are dif-
ferent means whereby the states parties to the Char-
ter may implement this principle. Among these, rat-
ification ofthe European Convention on SocialSecuri-
ty (1972) is regarded by the Committee as being an
appropriate means because it lays down procedures
for applying the aggregation method.' (Concl. XV-IAd-
dendum 2, m.b.t. Duitsland,38-39)
- 'With respect to states not bound by Community
regulations, the Committee points out that the obli-
gation under Article 12 para. 4b consists in allowing
the accumulation of insurance or employment peri-
ods completed by nationals of all the contracting par-
ties on the territory of any other contracting party. It
points out that the parts of the European Convention
on Social Security which are directly applicable in-
clude the guarantee of this principle both for entitle-
ment to benefit and for calculating benefits in all
branches of social security covered by the Conven-
tion.
The Committee considers that in ratifying the Con-
vention, the Netherlands has taken sufficient steps to
comply with the obligation set out in Article 12 para.
4b. However, it reserves the right to assess whether
the Convention is complied with in practice (Concl.
XV-1 Addendum, 102-103). The Committee notes
that there have been no changes in the situation... ,
which it previously found to be in conformity with
Article 12§4b.'(Concl. XVI-1 vol.2, 450)
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- 'The Committee notes as a general observation
that aggregation of insurance periods is not automat-
ic for nationals of Contracting Parties not covered by
Community regulations or linked to Denmark by bi-
lateral agreements. It recalls that Article 12§4b en-
tails an obligation to aggregate the insurance or em-
ployment periods completed by the nationals of all
Contracting Parties within any otherContracting Par-
ty. The Committee concludes that the situation in
Denmark is not in conformity with Article 12§4 of the
Charter because:
- the payment of family benefits is conditional on
the claimant's children being resident in Denmark,
subject to any international agreements that may be
applicable;
- Danish legislation does not provide for the ag-
gregation of insurance or employment periods com-
pleted by the nationals ofContracting Parties not cov-
ered by Community regulations or linked to Denmark
by bilateral agreements.' (Conci. XVI-1 vol. 1,m.b.t.De-
nemarken, 181-182)
JURISPRUDENTIE
- 'De toeslag ingevolge de TW van betrokkenen
wordt afgebouwd ofstopgezet in verband met het feit
dat zij in Turkije wonen of daar langer dan drie maan-
den verblijven (exart. 4a Toeslagenwet, dat ingevoerd
is bij de Wet BEU, bew.).Toetsing aan artikelS van het
Verdrag tussen het Koninkrijk der Nederlanden en de
Republiek Turkije inzake sociale zekerheid is niet
mogelijk, omdat het Europees Verdrag inzake Sociale
Zekerheid (EVSZ) daarvoor in de plaats is getreden.
De bestreden besluiten kunnen de toetsing aan arti-
kel 11 van het EVSZ doorstaan. Het betreft een niet-
contributieve uitkering in de zin van het EVSZ en de
vermelding met terugwerkende kracht van de TW op
BijlageVI bij het EVSZ acht de Raad niet in strijd met
het rechtszekerheidsbeginsel.
Ten aanzien van het beroep op ILO-conventie 118
overweegt de Raad in de eerste plaats dat die conven-
tie het karakter draagt van een zij het enigszins rudi-
mentair coordinatieverdrag en dat het karakter van
de conventie zich er derhalve in algemene zin niet te-
gen verzet, een of meer bepalingen van deze conven-
tie te beschouwen als een iederverbindende bepalin-
gen in de zin van de artikelen 93 en 94 van de Grond-
wet. De Raad is voorts van oordeel dat de toeslag op
grond van de TW die wordt toegekend in aanvulling
op een uitkering op grond van de WAO, moet worden
beschouwd als een invaliditeitsuitkering in de zin van
artikel 2 lid 1 onder d van de conventie. De Raad ziet
zich vervolgens gesteld voor de vraag of de afbouw
van de toeslag in overeenstemming is met artikelSlid
1 van de conventie. De Raad beantwoordt deze vraag
ontkennend. Naar het oordeel van de Raad legt ge-
noemde bepaling aan de verdragsluitende partijen
een nauwkeurige en onvoorwaardelijke verplichting
op om aan de eigen onderdanen en aan onderdanen
van de andere verdragsluitende partijen export van
prestaties te verzekeren in het kader van de takken
van sociale zekerheid waarvoor de betreffende partij
de verplichtingen van de conventie op zich heeft ge-
nomen. (... )Op grond van het vorenstaande moet ar-
tikel 5 lid 1 van de conventie naar het oordeel van de
Raadworden geacht een eeniederverbindende bepa-
ling te bevatten in de zin van de artikelen 93 en 94 van
de Grondwet die in beginsel door de burger voor de
rechter kan worden ingeroepen.' (CRvB 14 maart
2003, USZ 2003, 147;JB2003,89)
Zie overeenkomstige uitspraken met betrekking
tot Marokko en de Verenigde Staten, CRvB 12 sep-
tember 2003, USZ 2003, 303 en 304.
- De Nederlandse reactie op deze uitspraken be-
trofallereerst een verklaring van de Minister van Bu-
za op 27 mei 2003, waarin de Wajong en lW-uitke-
ringen gebracht werden onder de werkingvan artikel
2 lid 6 onder a van Conventie nr. 118, waardoor men
trachtte uitzonderingen op de verplichtingen ex art. 5
van de Conventie te kunnen maken. ZieTrb. 2003, 73.
Vervolgens heeft het kabinet een voorstel gedaan
om te komen tot een goedkeuringswet ter opzegging
van Conventie 118, welke de Tweede Kamer heeft
aangenomen. Zie laatstelijk Kamerstukken I 2003/
2004, 29 382, nr. A. Hieronder zijn enkele kabinets-
standpunten vermeld.
'Aan de exportverplichting van artikelS, eerste lid,
van Verdrag nr. 118 kan Nederland echter niet (meer)
voldoen. Sinds de inwerkingtreding van de Wet be-
perking export uitkeringen op 1 januari 2000 wordt
aan het recht op een socialeverzekeringsuitkering
immers de voorwaarde verbonden dat de uitkerings-
gerechtigde in Nederland woont. Op deze exportbe-
perking wordt een uitzondering gemaakt als een ver-
drag hierin voorziet. (... )Echter, de Centrale Raadvan
Beroep (CRvB) heeft geoordeeld dat de exportver-
234 Europees Sociaal Handvest Art. 13 Europees Sociaal Handvest Art. 13 235
plichting van artikel 5 van Verdrag nr. 118 een zelf-
standige verplichting is die niet afhankelijk kan wor-
den gesteld van nadere verdragen. (... ) Dit betekent
dat uitkeringen op grond van de Wet op de arbeidson-
geschiktheidsverzekering (WAO),de WetArbeidson-
geschiktheidsverzekering zelfstandigen (WAZ), de
Algemene Ouderdomswet (AOW) en de Algemene
nabestaandenwet (Anw) dienen te worden geexpor-
teerd naar eigen onderdanen en onderdanen van de
andere verdragspartijen ongeacht het bestaan van
verdragen met de desbetreffende landen. (... )Nadat
Verdrag nr. 118 is opgezegd, zal de export van de des-
betreffende uitkeringen naar de landen waarmee
geen (handhavings)verdragen zijn gesloten, weer
worden beeindigd c.q,verlaagd conform de bepalin-
gen in de Wet beperking export uitkeringen. (... ) Een
onvoorwaardelijke exportverplichting als neerge-
legd in Verdrag nr. 118 doorkruist de handhavings-
doelstelling van de Wet beperking export uitkerin-
gen ten aanzien van de (onderdanen van de) partijen
bij Verdrag nr. 118. Of een uitkering naar een van de
huidige verdragsluitende partijen wordt geexpor-
teerd c.q. naar een land waarin een onderdaan van
een van de verdragsluitende partijen woont, is op
grond van de Wet beperking export uitkeringen irn-
mers afhankelijk van het bestaan van een verdrag
met het desbetreffende land dat voorziet in de vereis-
te handhavingafspraken. Gezien het bovenstaande is
de regering van opvatting dat het onderhavige ver-
drag dient te worden opgezegd. (... )Op grond van ar-
tikel16isopzeggingvan Verdragnr. 118 pasmogelijk
binnen een jaar na verloop van een termijn van tien
jaar na de datum waarop het van kracht is geworden
(25 april 1964), en vervolgens na verloop van elke
termijn van tien jaar. Daarom doet de eerstvolgende
mogelijkheid tot opzegging van het verdrag zich voor
van 25 april 2004 tot en met 24 april 2005 (Kamer-
stukken II2003/2004,29382, nr. 3, p. 2-3).'
Recht opsociale engetieeskundige bijstand
Art. 13. Ten einde de onbelemmerde uitoe-
fening van het recht op sociale en geneeskun-
dige bijstand te waarborgen, verbinden de
Overeenkomstsluitende Partijen zich:
1. te waarborgen dat een ieder die geen toe-
reikende inkomsten heeft en niet in staat is
zulke inkomsten door eigen inspanning of met
andere middelen te verwerven, in het bijzon-
der door uitkeringen krachtens een stelsel van
sociale zekerheid voldoende bijstand verkrijgt
en in geval van ziekte de voor zijn toestand ver-
eiste verzorging geniet;
2. te waarborgen dat personen die zulk een
bijstand ontvangen, niet om die reden een ver-
mindering van hun politieke of sociale rechten
ondergaan;
3. te bepalen, dat een ieder van bevoegde
openbare of particuliere diensten de voorlich-
ting en persoonlijke bijstand ontvangt die no-
dig zijn om zijn persoonlijke nood of die van
zijn gezin te voorkomen, weg te nemen of te
lenigen;
4. de bepalingen sub 1,2 en 3 van dit artikel,
op onderdanen van andere Overeenkomstslui-
tende Partijen die wettig binnen hun grondge-
bied verblijven, toe te passen op gelijke wijze
als op hun eigen onderdanen, in overeenstem-
ming met hun verplichtingen krachtens het
Europese Verdrag betreffende sociale en me-
dische bijstand, op 11 december 1953 te Parijs
ondertekend.
The right to social andmedical assistance
Art. 13. With a view to ensuring the effec-
tive exercise of the right to social and medical
assistance, the Contracting Parties undertake:
1. to ensure that any person who is without
adequate resources and who is unable to se-
cure such resources either by his own efforts or
from other sources, in particular by benefits
under a social security scheme, be granted ad-
equate assistance, and, in case of sickness, the
care necessitated by his condition;
2. to ensure that persons receiving such as-
sistance shall not, for that reason, suffer from a
diminution of their political or social rights;
3. to provide that everyone may receive by
appropriate public or private services such ad-
vice and personal help as may be required to
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prevent, to remove, or to alleviate personal or
family want;
4. to apply the provisions referred to in par-
agraphs 1, 2 and 3 of this Article on an equal
footing with their nationals to nationals ofoth-
er Contracting Parties lawfully within their
territories, in accordance with their obliga-
tions under the European Convention on Social
and Medical Assistance, signed at Paris on 11th
December 1953.
Aantekeningen
INTERNATIONALE CONTEXT
Verenigde Naties
- Vgl.artikel12lid 2 sub d IVESCR.
TOELICHTING
Europees Comite voorSociale Rechten
- Zie ook onder 'algemeen' bij artikel 12 voor de
relatie tussen sociale zekerheid en sociale bijstand.
- 'The Social Charter is,as far as social and medical
assistance is concerned, an unique instrument in two
respects. Firstly, it is one of the only international so-
cial rights instruments that in addition to the right to
social security devotes a right to social and medical
assistance. Secondly, as the Committee has explained
since the first supervision cycle,contrary to the tradi-
tional opinion of assistance as a moral obligation of
charity, the Charter makes social and medical assist-
ance an individual right from which all those in need
may benefit. The Committee is still ofthe opinion that
this distinction concerning social and medical assist-
ance is one of the essential characteristics of the Char-
ter and makes Article 13a particularly ambitious pro-
vision. Such a concept of assistance is moreover spe-
cific to European countries and does not exist in other
areas of the world.
This refusal to exclude from society persons receiv-
ing assistance should be linked to the purely provi-
sional nature of such assistance, as reflected in the
terms of the Charter. TheContracting Parties must do
all they can, in fact, to remove or alleviate want once it
had arisen, as they must try to prevent want from
arising (paragraph 3). Likeseveral other provision in
the Charter, Article 13 is thus progressive in that it
binds the states accepting it to set up an effective sys-
tem of assistance, but also to ensure that such assist-
ance gradually becomes unnecessary, until it com-
pletely disappears - the ultimate aim.' (Cond Xlll-4,
54-55)
- 'In other words, the system of social assistance
must embrace an integrated strategy of alleviation of
poverty and empowerment of individuals to regain
their place as full members of society, through the
means most appropriate to their personal circum-
stances, wishes and ability, and customary in the so-
ciety where they live. In most cases, employment op-
portunities, together with vocational training or re-
training, constitute the core element in any such
strategy. (... ) In many cases, an individual must com-
plywith certain conditions (such as to be available for
work, to undergo vocational training, etc.) in order to
receive assistance payments. The Committee observ-
es that in so far as such conditions are reasonable and
fully consistent with the objective of providing a
long-lasting solution to the problems of deprivation
experienced by the individual, they are not inconsi-
stent with the Charter. However, the right of appeal
which attaches to entitlement to benefits must also
apply to such conditions.' (Cond XIV-I, 52)
- 'The Committee underlines the importance of
Article 13. Within the catalogue of fundamental
rights protected by the Charter, Article 13 plays a piv-
otal role. The exercise of all other human rights is
gravely threatened by poverty, a situation that goes
against the very notion of democracy. Social justice,
of which the Charter is the primary instrument in Eu-
rope, is defeated where members of society cannot
claim basic support from the community in times of
difficulty brought about by factors such as unemploy-
ment, illness or bereavement. Certain sections of so-
ciety, such as children or the elderly, are specifically
protected by other provisions of the Charter. Social
security schemes ensure the payment of benefits in
cases where the circumstances that have been in-
sured against, arise. The purpose of Article 13 of the
Charter is to protect all members of society who share
the common experience of poverty and who may not,
for whatever reason, come within the protection of
other provisions. In this way, the assistance which
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states commit themselves to provide is the last resort.
Furthermore, Article 13 secures an essential demo-
cratic right by ensuring that persons who receive so-
cial or medical assistance cannot suffer a restriction
of their political or social rights for this reason.' (7e
Rap. Art. 22,11-12)
Personele werkingssfeer
- 'The Committee considers that Article 13 para. 4
extends the scope of the first three paragraphs and
covers not only foreigners who are nationals of other
Contracting Parties lawfully resident or working reg-
ularly within the territory of the Contracting Party
concerned, but also those who are simply staying in
the territory of another Contracting Party without re-
siding (including refugees within the meaning of the
Geneva Convention of 28 July 1951 1) . To date there-
fore, the situation of all nationals of other Contracting
Parties in relation to social and medical assistance has
been examined by the Committee under Article 13
para. 4, and the situation of nationals under para-
graphs 1 to 3 of Article 13.
The Committee is however anxious to stress that
the wording of the appendix to the Charter - "without
prejudice to ... Article 13, paragraph 4 ..." - does not
refer to Article 13 in its entirety but only to paragraph
4, thus implying firstly, that paragraphs 1 to 3 are ap-
plicable in accordance with the appendix, meaning
that the Contracting Parties must grant equal treat-
ment to nationals of other Contracting Parties lawful-
ly resident or working regularly in their territory, and
secondly, that Article 13 para. 4, through the excep-
tion in the appendix and according to the wording of
para. 4 itself, applies also to the nationals of the other
Contracting Parties who are lawfully present in the
territory of a Contracting Party without legally resid-
ing there,
In order to take those elements in account, the
Committee has decided henceforth to deal with the
situation of nationals of other Contracting Parties
lawfully resident or working regularly in their terri-
tory under paragraphs 1,2 and 3 ofArticle 13 and with
the situation of nationals of the other Contracting
Parties lawfully present in the territory of a Contract-
ing Party without residing there under Article 13 pa-
ra. 4. This method affects the definition by the Com-
1. Point 2 of the Appendix to the European SocialCharter.
mittee ofthe material scope of the provisions of Arti-
cle 13 as regards nationals of other Contracting Par-
ties.' (Concl. XIlI-4, 60-61)
Aantekeningen lid 1
ALGEMEEN
Nederlandse wetgeving
- Wet werk en bijstand, wet van 9 oktober 2003,
5tb.2003,375.
Algemene Wet Bijzondere Ziektekosten, wet van
14 december 1967, Stb. 1967,617.
Toeslagenwet, wet van 6 november 1986, 5tb.
1986,562.
Wet inkomensvoorziening oudere en gedeeltelijk
arbeidsongeschikte werkloze werknemers (lOAW),
wet van 6 november 1986, 5tb. 1986, 565.
Wet inkomensvoorziening oudere en gedeeltelijk
arbeidsongeschikte gewezen zelfstandigen (lOAl),
wet van 11 juni 1987, Stb. 1987,281.
Wet inkomensvoorziening kunstenaars, wet van
22 januari 1998, 5tb. 1998, 59.
Ziekenfondswet, wet van 15 oktober 1964, 5tb.
1964,392.
PARLEMENTAIRE BEHANDELING
- 'De algemene waarborg inzake voldoende socia-
le bijstand als bedoeld bij lid 1 is in Nederland voor
aile Nederlanders verankerd in de Algemene Bij-
standswet [thans: Wet Werk en Bijstand, IOAW,
fOAl, bew.], welke wet de overheid .de plicht oplegt
tot bijstandsverlening.' (MvT, 8606, R533)
TOELICHTING
Europees Comite voorSociaie Rechten
- 'The Committee considers that in the light of the
development of its case law with respect to this right
and of the importance it attaches to the progress
achieved in the field of social assistance, the exact
scope of the Contracting Parties' undertakings in this
relation must be clarified.
a. socialassistance
The Committee noted in its first Conclusions (Con-
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elusions I,p. 64) that the Charter required that social
assistance should be granted to persons in need as of
"individual" right. This requirement implies that the
right to assistance is to be supported by a right of ap-
peal to an independent body: (... ) the Committee
considers that the adequacy of such an appeal is sub-
ject to the following considerations: firstly, the ap-
peal should be judged on the merits of the case; sec-
ondly the competent authorities cannot be allowed
total discretion in assessing persons' state of want,
their need for assistance, or even the level of that as-
sistance and therefore that the body rule on the basis
of objectively determined criteria and lastly that the
applicants may benefit from legal assistance despite
their lack of resources. (... )
As far as the form of assistance is concerned, the
Committee has noted a development in national sit-
uations and that an income guarantee has been estab-
lished in most Contracting Parties although its form
varies. Whatever the nature of this assistance, with
benefits provided in cash and/or in kind, the assist-
ance must be provided as long as the need persists in
order to help the person concerned to continue to
lead a decent life. (... )
In order to assess the effectiveness of the assist-
ance, the Committee reserves the right to determine
whether the level is manifestly inadequate in com-
parison with the cost ofliving and/or a minimum lev-
el of subsistence fixed on a national level and account
taken of eligibility for other forms of assistance (such
as housing, transport or clothing).
b. medical assistance
The Committee's supervisory activities in this field
focus, mutatis mutandis, on the same aspects as in re-
spect of social assistance, especially as far as national
systems without free health care are concerned.
The right to medical assistance should also be re-
garded as a 'personal' right in so far as a refusal either
to grant to persons in need financial assistance for the
purpose of obtaining medical care or to provide them
with such care free of charge should be subject to an
appeal to an independent body. The Committee nev-
ertheless considers that it is not within its compe-
tence to define the nature ofthe care required, or the
place where it is given.
Adequate information must be supplied on the ty-
pes of medical assistance as well as the conditions
governing it and its scope. In this respect the Commit-
tee ensures that people in need are entitled, depend-
ing on the system of each Contracting Party, either to
financial assistance allowing them to meet the costs
of treatment necessitated by their condition or to free
health care.' ((ond. X1l1-4, 55-57)
- 'The Committee notes the information in the
Dutch report on the level of social assistance for
young persons aged 21 and 22 years. It is recalled that
the national standard benefit for single persons with
no children and aged 21 years or older is 50 %of the
net minimum wage. The municipal executive is
obliged to pay an extra 20 %ofthe net minimum wage
if the person in question cannot share basic cost with
someone else. The Government is of the opinion that
this level of the assistance is adequate. The Commit-
tee refers to its conclusion under Article 4§1 (Conclu-
sions XVI-2, p. 522) and notes that the net minimum
wage in 2000 amounted to about 4904 € annually. It
follows that the national assistance norm amounted
to 2 452 € in 2000. Taking into account the 20 %sup-
plement the amount increases to about 3 433 €. In
comparison, the Committee observes from Eurostat
information that the poverty threshold defined as
50 %of median equivalised income corresponded to
about 6 663 € on an annual basis in 2000. On this ba-
sis, the Committee considers that level of social as-
sistance for the age group in question is very low,
even when taking into account the 20 %supplement.
However, the Committee also notes that assistance
recipient may apply for supplementary benefits, such
as housing subsidies, exemption from local taxes and
assistance for exceptional expenses. (... )
Pending receipt of the information requested, the
Committee defers its conclusion.' (Concl XVll-I vol. 1,
155-156)
JURISPRUDENTIE
- 'Van eisers zijde is voorts onder meer gesteld dat
de in geding zijnde weigering [van inschrijvingals ver-
plicht verzekerde ingevolge de ZfW, bew.Jin zou drui-
sen tegen het bepaalde in artikel13, aanhef en onder
1, van het op 18 oktober 1961 te Turijn gesloten Eu-
ropees Sociaal Handvest, Trb. 1962,3 (hierna: ESH).
(... ) Toetsing aan deze verdragsbepaling is echter
slechts mogelijk, indien deze behoort tot die in de ar-
tikelen 93 en 94 van de Grondwet bedoelde bepalin-
gen, die naar haar inhoud een ieder kunnen verbin-
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den. Naar 's Raads oordeel is zulks - evenals met be-
trekking tot de meeste andere bepalingen van het
ESH - niet het geval. Gelet op de bewoordingen en
strekking van de zojuist geciteerde bepaling is daarin
sprake van in het algemeen geformuleerde sociale
doelstellingen, tot het nastreven en verwezenlijken
waarvan in hun regelgeving de verdragsstaten zich
hebben verbonden, veeleer dan van een door die ver-
dragsstaten erkend recht, waarop de burgers zich in
de nationale rechtsorde zonder meer kunnen beroe-
pen. Daaraan kan met betrekking tot de onderhavige
bepaling niet afdoen de enkele omstandigheid dat
nadere uitwerking van deze doelstellingen reeds in
belangrijke mate heeft plaatsgevonden, onder meer
in de Algemene Bijstandswet en de Ziekenfondswet,
in onderlinge samenhang.
Het bovenoverwogene in aanmerking genomen,
valt niet in te zien waarom met betrekking tot de on-
derhavige bepaling een uitzondering zou moeten
worden aangenomen op de in het algemeen gestelde
regel, als verwoord in de Memorie van Toelichting bij
de Wet tot goedkeuring van het ESH (Bijl. Hand. II
1965-1966, 8606, nr. 3), te weten dat het ESH geen
"interne werking" heeft in de deelnemende Staten en
dat onderdanen van partijen derhalve geen beroep
kunnen doen op het ESH voor een nationaalrechtelij-
ke instantie.' (CRvB21 januari 1994, RSV 1994,192)
- 'Het beroep dat appellant - voor het eerst in ho-
ger beroep - heeft gedaan op art. 13, aanhefen onder
1, van het Europees Sociaal Handvest (ESH), wijst de
Raad af. Hiertoe voigt de Raad zijn uitspraak van
21 januari 1994, RSV 1994 nr. 192. Naar zijn oordeel
gelden de overwegingen welke in die uitspraak aan
dat voorschrift zijn gewijd, hier onverkort. Dit bete-
kent dat de Raadook thans van opvatting isdat art. 13,
aanhef en onder 1,van het ESH niet behoort tot de in
de art. 93 en 94 van de Grondwet bedoelde bepalin-
gen die naar inhoud een ieder kunnen verbinden.'
(CRvB 22 juni 1999,R5V 1999,235)
Aantekeningen lid 2
TOELICHTING
Europees Comtte voorSociale Rechten
- 'The Committee agreed that his paragraph
would be infringed only ifdiscrimination against per-
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sons receiving public assistance resulted from an ex-
press statutory provision, such as an electoral provi-
sion or a provision governing admittance to public
service.' (Cond.l, 67)
- 'The Committee stated in its first Conclusions
that this provision obliges "those states accepting it
to eradicate from their legislation any remnants ofso-
cial and political discrimination against persons re-
ceiving assistance" and that the compilers of the
Charter wished to ensure that "persons receiving as-
sistance were not to be regarded as second-class citi-
zens, merely because they were unable to support
themselves".
This requirement implies that Contracting Parties
must eradicate any discrimination against persons
receiving assistance which might result from an ex-
press provision, such as a legislative text.' (Cond. Xl-
JI-4,58)
- 'On the basis of information in the new Nether-
lands report and previous reports, the Committee
notes that persons receiving social and medical as-
sistance do not suffer any resulting reduction in their
social or political rights and concludes that the situa-
tion in the Netherlands is in conformity with Article
13§2 of the Charter.' (Cond. XVI-1 vol.2, 451)
.Zoook Concl.XVII-1 vol. 1, 156.
Aantekeningen lid 3
ALGEMEEN
Nederlandse wetgeving
- Wet werk en bijstand, wet van 9 oktober 2003,
Stb. 2003, 375 (art. 35 e.v.: bijzondere bijstand).
PARLEMENTAIRE BEHANDELING
- 'De voorlichting en persoonlijke hulp, waarvan
in lid 3 sprake is, wordt aan bisjtandbehoevenden in
Nederland mede verleend op grond van de Algemene
Bijstandswet. Deze hulp, zowel als de financiele bij-
stand, wordt afgestemd, op de individuele omstan-
digheden van de persoon en zijn gezin. Artikel2 van
deze wet bevat een voorschrift te dier zake.' (MvT,
8606, R533)
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TOELICHTING
Europees Comite voor 50ciale Rechten
- 'Contracting Parties which have accepted Article
13 para. 3 are required to provide that everyone may
receive, through the appropriate services, all advice
and personal help that may be required to prevent,
remove or alleviate personal or family want. It com-
pletes Article 13 para. 1 as it makes compulsory the
provision of social welfare services in favour of per-
sons in need, giving them information and help in or-
der to enable them to exercise effectively their right
to social and medical assistance. This provision con-
cerns only social services providing advice or help to
persons without or liable to be without adequate re-
sources. AccordinglyArticle 13 para. 3 isa special pro-
vision which is more precise than Article 14 para. 1,
which is concerned with social welfare services in
general. (... ) The Charter does not require these ser-
vices to be specific and separate from the social wel-
fare services of Article 14. Specificcare is to be given,
however, to persons without, or liable to be without
adequate resources.' (Cond XIII-4, 40)
- 'Article 13 para. 3 expressly obliges Contracting
Parties to ensure that adequate services are available
to the public to offer advice and help to persons expe-
riencing or threatened with deprivation. It is an es-
sential complement to the obligation laid down un-
der Article 13 para. 1. Thus, compliance with both
provisions is contingent on the existence and effec-
tive operation of a social assistance system in each
state which is based on the integrated approach out-
lined above.' (Concl. XIV-I, 52)
- 'TheCommittee notes from the Dutch report that
the experiments with social activation, which took
place between 1996 and 2002, have given a boost to
the development of social activation programmes for
the most vulnerable groups in society. Most local au-
thorities now offer social activation as a standard part
of the activity range. (... ) The Committee concludes
that the situation in the Netherlands is in conformity
with Article 13§3 of the Charter.' (Cond XVII-l vol. 1,
156)
Aantekeningen lid 4
ALGEMEEN
- Deaanhefen Deel Ilvan de BijlageESH isvan toe-
passing: 'Governments not Parties to the European
Convention on Social and Medical Assistance may
ratify the Social Charter in respect of this paragraph
provided that they grant to nationals of other Con-
tracting Parties a treatment which is in conformity
with the provisions of the said Convention.'
Nederlandse wetgeving
- Besluit gelijkstelling vreemdelingen Abw, Ioaw,
loaz,Wvg en WIK, besluit van 27 april 1998,5tb.2001,
183.
Wet werk en bijstand, wet van 9 oktober 2003, 5tb.
2003,375 (artikel11).
INTERNATIONALE CONTEXT
Raad van Europa
- Europees Verdrag inzake Sociale en Medische
bijstand met protocol, Trb. 1954, 100. Nederlandse
vertaling, Trb. 1954, 200 en 1983, 26. Bekrachtigd op
20 juli 1955, Trb. 1955, 116.
TOELICHTING
Europees Comite voor50ciale Rechten
- Zie tevens de Conclusions onder artikel19 lid 8.
- 'In response to one government's observations
regarding the category of persons covered by Article
13.4 and regarding the relevance of the principle of
reciprocity to certain provisions of the Charter, the
committee felt it necessary to state more completely
its interpretation of the scope of this paragraph.
1. The committee noted first that the Charter was
designed to be complementary to the European Con-
vention on Human Rights (cf. Preamble). While the
Convention covers all persons within the jurisdiction
of a Contracting Party, the field of application of te
Charter is limited to the nationals of the Contracting
Parties: no other restriction is provided by the Char-
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ter. Neither instrument has any provisions for reci-
procity, either general or specific.
2. Though the Charter permits that states may not
accept all its provisions, it is clear from paragraph 1of
the Appendix, that a state has to apply the provisions
it has accepted to nationals of all the other states
which have ratified the Charter, independently of the
fact that these states have not accepted the same pro-
visions. Nevertheless, paragraph 1 of the Appendix is
without prejudice, inter alia, to the provisions of Arti-
cle 13, paragraph 4. It seems therefore necessary to
clarify its meaning.
3. In fact, Article 13, paragaph 4 provides that its
paragraphs 1 to 3 should be applied by the states in
conformitywith the obligations arising under the Eu-
ropean Convention on Social and Medical Assistance
of 11 December 1953. It is suggested that this provi-
sion could give rise to an interpretation according to
which the aobligations arising under Article 13, para-
graph 4 would apply in regard to the states which
have not accepted Article 13, paragraph 4 only if they
are parties to the above Convention. It would follow
that the nationals of a state which has not ratified that
Convention and which has not accepted Article 13,
paragraph 4 would not be able to benefit from the
guarantees included in this provision in the states
having accepted it.
4. It is to be observed in this respect that the nature
of the reference in this provision of the Charter to the
European Convention on Social and Medical Assist-
ance should be considered in the light of the provi-
sions in Part II of the Appendix of the Charter concern-
ing this article. The existence of this provision shows
that the ratification of the Charter and the acceptance
of Article 13, paragraph 4 impose an obligation on all
such states to grant treatment in conformity with the
Convention on Social and Medical Assistance even if
they have not ratified this Convention. It follows that
the obligations arising from Article 13, paragraph 4
with respect to nationals of another state bound by
the Charterare not conditional upon reciprocal appli-
cation of the 1953 Convention or the acceptance by
this state of Article 13, pargraph 4.
5. In conclusion, it clearly appears therefore that
the reference to this Convention under Article 13,
paragraph 4 of the Charter aims solely at determining
the obligations rationae materiae arising under this
article. The phrase "without prejudice to ...Article 13,
paragraph 4" in paragraph 1 of the Appendix (which
concerns the scope of the Charter in terms of persons
protected) serves solely to indicate that the words
"lawfully resident or working regularly within" do no
limit the wider scope of application ofArticle 13, par-
agraph 4 which extends to all those "lawfully with-
in".' (Concl. VII, 77-78)
- 'Material scope ofArticle 13asregards nationalsof
otherContractingParties
1. Article 13para. 1
The Committee considers that according to the
terms of the appendix, this provision requires that
nationals of Contracting Parties working regularly or
residing legally in the territory ofanotherContracting
Party must be entitled to social and medical assist-
ance as of right on an equal basis with nationals in
accordance with Article 13 para. 1. This implies that
no length of residence requirement may be demand-
ed and that repatriation on the sole ground that those
nationals are asking for social or medical assistance is
excluded as long as their regular work or lawful resi-
dence on the territory of the Contracting Party con-
cerned lasts.
2. Article 13para.2
Nationals of Contracting Parties working regularly
or residing legally in the territory of another Con-
tracting Party must not, in accordance with Article 13
para. 2, suffer any diminution of their political or so-
cial rights on the sole ground that they are receiving
assistance. The assessment of a possible discrimina-
tion on this basis must of course be made in the light
of the political rights these foreigners may claim un-
der domestic law, it being understood that foreigners
with a certain length of residence may enjoy more ex-
tensive rights.
3.Article 13para.3
Nationals of Contracting Parties working regularly
or residing legally within the territory of another
Contracting Party must have access to advice and per-
sonal help offered by social services on the same con-
ditions as nationals in accordance with Article 13 pa-
ra.3.
4.Article 13para.4
With regard to the scope of assistance which has to
be granted to those lawfully present in the territory of
a Contracting Party without regularly working or
248 Europees Sociaal Handvest Art. 13 Europees Sociaal Handvest Art. 13 249
lawfully residing, 1 the Committee stresses that as
their stay is essentially temporary, the most appro-
priate form of assistance would be emergency aid to
enable them to cope with an immediate state of need
(accommodation, food, emergency care and cloth-
ing). In this way the grant of a guaranteed minimum
income to someone who is only temporarily staying
in the territory of a Contracting Party cannot be re-
garded as assistance under Article 13 para. 4.
Furthermore, the Committee recalls that appropri-
ate assistance granted to someone staying in the ter-
ritory ofa Contracting Party is to be provided until the
repatriation, if applicable, of the person concerned,
which may be permitted but strictly in accordance
with the limitations and conditions stipulated by the
1953 Convention. In this respect the Committee
stresses that Article 13 para. 4 refers to the conven-
tion principally for the purpose of determining the
Contracting Parties' substantive obligations with re-
gard to repatriation. The 1953 Convention prohibits
repatriation solely on grounds of need for assistance,
except within the limitations and conditions laid
down by this instrument, which may be regarded as
specific to the Convention in comparison with the
commitments entered into under the Charter. There-
fore the Committee recalls regularly that according to
the wording of the Convention, Contracting Parties
may have recourse to repatriation only with great
moderation (... ).' (Concl. XIII-4, 61-63)
- 'With respect to the scope of the reference in Ar-
ticle 13 para. 4 to the 1953 Convention (_".), the Com-
mittee considers that the link between the two in-
struments resides in the area of repatriation only,
otherwise the reference to the convention in the text
of the Charter would be redundant because the social
and medical assistance which must be granted to for-
eigners covered by Article 13 is set down by the Char-
ter itself: in case ofwant, they are entitled, in the same
way as nationals, to adequate social assistance and, in
case of illness, to the care necessitated by their condi-
tion. (... )The scope of the reference to the 1953 Con-
vention is, therefore, as follows: ifa Contracting Party
to the Charter repatriates nationals ofother Contract-
ing Parties who are lawfully within its territory with-
out residing there on the ground that they are in need
1. Those legally within the territory ofa ContractingParty for a
short stay, in particular students and tourists.
of assistance, it must respect the provisions of the
1953 Convention on repatriation which can be ap-
plied to them, ie.Articles 7b and c,8,9 and 10.' (ConcI.
XIV-1 vol. 1,54-55)
- 'The information contained in the Netherlands
report and its predecessors indicates no change in the
situation regarding medical assistance, which the
Committee previously found consistent with the re-
quirements of the Charter.
On the other hand, the Committee notes that social
assistance is not available to all nationals of Contract-
ing Parties other than European Union members and
parties to the Agreement on the European Economic
Area,who are present but not resident in Netherlands
territory.
The report in fact indicates only three categories of
foreigners eligible for social assistance: residence
permit holders, who as such are covered by the Na-
tional Assistance Act (Algemene Bijstandswet): those
coming under the regulations on asylum seekers:
subject to certain conditions, those awaiting a resi-
dence permit or having the status of victims or wit-
nesses in cases of trafficking in human beings. The
Committee considers that these three categories do
not cover all the nationals of Contracting Parties who
for various reasons may be lawfully present though
not resident in Netherlands territory. Consequently,
it concludes that the situation in the Netherlands is
not in conformity to Article 13§4 of the Charter
(Concl.XVI-1 vol. 2, 452-453).
The Committee notes from the Dutch report that
there have been no changes to the situation (... ).Arti-
cle 13§4 requires Contracting Parties to guarantee in
law and in practice an individual right for non-resi-
dents to emergency assistance to cope with an imme-
diate state of need (accommodation, food, emergen-
cy medical care and clothing) and supported by a
right to appeal to an independent body.The Commit-
tee concludes that the situation in the Netherlands is
not in conformity with Article 13§4 on the grounds
that emergency assistance is not guaranteed for all
nationals of other Contracting Parties and Parties to
the Revised Charter who are lawfully present but not
resident in the Netherlands.' (ConcI.XVII-1 vol. 1,157)
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Recht ophetgebruik vandiensten voor
sociaIe zorg
Art. 14. Ten einde de onbelemmerde uitoe-
fening van het recht op het gebruik van dien-
sten voor sociale zorg te waarborgen, verbin-
den de Overeenkomstsluitende Partijen zich:
1. diensten welke door de toepassing van
methoden van maatschappelijk werk kunnen
bijdragen tot het welzijn en de ontwikkeling
zowel van individuele personen als van groe-
pen personen, alsmede tot hun aanpassing aan
het sociale milieu, op te richten of aan de op-
richting daarvan medewerking te verlenen;
2. deelneming van individuele personen en
particuliere of andere organisaties aan de in-
stelling en instandhouding van dergelijke
diensten te stimuleren.
The right to benefit from social welfare
services
Art. 14. With a view to ensuring the effec-
tive exercise of the right to benefit from social
welfare services, the Contracting Parties un-
dertake:
1. to promote or provide services which, by
using methods of social work, would contrib-
ute to the welfare and development of both in-
dividuals and groups in the community, and to
their adjustment to the social environment;
2. to encourage the participation of indi-
viduals and voluntary or other organisations in
the establishment and maintenance of such
services.
Aantekeningen
ALGEMEEN
Nederlandse wetgeving
- Welzijnswet, wetvan2 juni 1994,5tb. 1994,449.
Wet op de jeugdhulpverlening, wet van 8 augustus
1989, 5tb. 1995, 198.
Wet inburgering nieuwkomers, wet van 9 april
1998, 5tb. 1999, 30.
PARLEMENTAIRE BEHANDELING
- 'In dit artikel, op welks totstandkoming de Ne-
derlandse delegatie een belangrijke invloed heeft uit-
geoefend, wordt de totaliteit van diensten op het ter-
rein van het sociale welzijn als onmisbaar in het ge-
heel van de maatschappelijke voorzieningen aange-
merkt.
De regeringen nemen op zich, te stimuleren tot de
totstandkoming van dienstverleningsorganisaties of
daarin zelfte voorzien. Hiermee is de rol van het par-
ticuliere initiatief op dit terrein en zijn eigen verant-
woordelijkheid om diensten te behartigen vastge-
legd. Nederland heeft op dit terrein gekozen voor een
stelsel van subsidiering van particuliere initiatieven
door Rijk, provincie en gemeente, zoveel mogelijk in
gezamenlijk overleg.' (MvT,8606, R533)
TOELICHTING
Europees Comue voorSociale Rechten
- Zie ook de Conclusions onder artikel13 lid 3.
- 'The two paragraphs of this article guarantee the
right to benefit from social welfare services. Within
the meaning of the Charter, these are services which
use "methods of social work" and "contribute to the
welfare and development of both individuals and
groups in the community, and to their adjustment to
the social environment:' Asa consequence of this def-
inition, the scope ofArticle 14 is extremely general, in
contrast to that of the various articles of the Charter
which require states to provide social welfare ser-
vices with a narrowly specialised objective.
(... )what the state must do, in order to conform to
the provisions of Article 14, is to promote the estab-
lishment of services providing advice and individual
help rather that to encourage the granting of material
assistance.
Article 14 may therefore be considered as dynamic
in its implications, since the social welfare services
for which it provides are designed to keep on increas-
ing and broadening their action.' (Concl. 1,69)
- 'The Committee recalled the importance of the
social services in assisting the more vulnerable sec-
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tors of the population to remain a part of the commu-
nity, limiting the risks of marginalisation or even
helping marginalised persons to re-establish ties
with the community and the workplace.
Important demographic trends which have put
certain groups at greater risk include the aging of the
population and the changes in family structures
(higher incidence of divorce, fewer marriages, more
single-parent families), leading to concerns as to the
protection of the elderly and children. Increased mo-
bility and the reduction of the support available from
the 'extended family' are other relevant factors which
contribute also to reducing the protection for the dis-
abled. Other vulnerable groups which should be ca-
tered for by the social services include ex-prisoners,
young persons, women who are the victims of vio-
lence, drug and alcohol addicts, migrant workers and
their families and refugees.
The Committee therefore first of all wished to
stress the importance of the governments' including
detailed and updated information on all social ser-
vices provided for all sectors of the community in
their reports under the relevant provisions of the
Charter. This was particularly important given the
dynamic nature of,especially, Article 14 paras. 1and 2
(... ).
At the same time, the Committee noted that a num-
ber of initiatives had been taken by the Contracting
Parties to address the changing needs with regard to
social services. Thus, in Iceland, the United Kingdom
and Sweden it noted an increased emphasis on the
provision ofsocial welfare services in the community,
particularly as regards the elderly, the physically and
mentally disabled and children, a policy which could
both benefit the clients of such services and the com-
munity at large and save on the high costs of institu-
tionalisation. Similarly, in the Netherlands the funds
for residential homes for the elderly could now also
be used to help elderly people remaining in their own
homes, whether or not receiving care. (... )
The Committee, while considering favourably the
new initiatives, wished to note that in some instances
such a policy also involved an increasing reliance on
private organisations and individuals (often volun-
tary) for the provision of the services, and that care
had to be taken to ensure that such services were ade-
quately and fairly provided. Similar considerations
could be expressed as regards the increasing encour-
agement of volunteer work, both through financial
and other incentives. These actions are indeed to be
welcomed as both increasing community solidarity
and the individual's sense of responsibility within the
community, but governments must ensure that all
categories of persons concerned may benefit from the
necessary services, particularly in the poorer com-
munities in the cities or in rural areas.
As a final point, the Committee wished to empha-
sise the importance of an adequate coverage, geo-
graphically and otherwise, of the requirements of the
social services, involving sufficient numbers of prop-
erly trained social workers and other staff, in order to
ensure the effective exercise of the right to social as-
sistance by the whole of the population: (ConcI. XII-l,
38-40)
Aantekeningen lid 1
PARLEMENTAIRE BEHANDELING
- 'Uit de tekst van lid 1 blijkt duidelijk, dat men
niet uitsluitend denkt aan het individueel maat-
schappelijk werk of andere vormen van op het indi-
vidu gerichte arbeid. De ontplooiing van het groeps-
leven in de samenleving en de aanpassing van het in-
dividu en groepen van individuen aan hun sociaIe
orngeving vallen evenzeer onder dit artikel. Hierbij
kan men denken aan het stimuleren van het sociaal
groepswerk, ter bevordering van de aanpassing aan
industrialisatie en agrarische hervormingen (streek-
verbetering, ruilverkaveling, e.a.). Van grote beteke-
nis is ook de sociale planning en begeleiding bij regio-
nale ontwikkelingsprojecten, als b.v.de probleemge-
bieden, nieuwe industriegebieden enz.
De bovengenoemde werkzaamheden hebben
eveneens betrekking op de opvang en begeleiding
van migranten en hun gezinnen, die zich in een be-
paald land gaan vestigen,' (MvT,8606, R533)
TOELICHTING
Europees Comite voor Sociale Rechten
- 'The Committee takes note of the information
contained in the Dutch report (... ).The report points
out that social services are implemented at the level
of the local authorities which in accordance with local
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needs and priorities fund voluntary organisations,
and in certain cases individuals, to perform the actual
services under conditions laid down by the 1994 Act
(Welzijnswet, bew.). The voluntary organisations em-
ploy professionals as paid staff. The role of central
government in this decentralised management sys-
tem is to coordinate the use of resources, to identify
and analyse social trends, to initiate new activities
and innovative projects ofnational importance and to
develop new policy.
Categories ofservice
Asregards the principal types ofsocial services, the
Committee notes the information on elderly welfare,
disabled welfare, youth welfare, including childcare,
and social emergency care. (... )
Access to services
The Committee requests up-dated information on
conditions for being granted the various categories of
services, including any applicable residence require-
ments. Considering the strongly decentralised nature
ofsocial services provision in the Netherlands and the
number of actors and providers involved, the Com-
mittee wishes to receive more precise information on
how a reasonable uniformity of treatment regarding
access to services is ensured throughout the country.
(... )
Conclusion
Pending receipt of the information requested, the
Committee concludes that the situation in the Neth-
erlands is in conformity with Article 14 para. 1 of the
Charter.' (Concl. XV-2vol.2, 362-365)
Aantekeningen lid 2
PARLEMENTAIRE BEHANDELING
- 'Bijzonder belangrijk is de deelneming van per-
sonen uit de bevolking en particuliere organisaties bij
de oprichting en instandhouding van dienstverle-
ningsinstituten (lid 2).Zijis hier te lande algemeen als
essentieel beschouwd, omdat zonder actieve deelne-
ming van de bevolking de in onderdeel1 omschreven
taak niet op een doeltreffende wijze kan worden aan-
gepakt.' (MvT, 8606, R533)
TOELICHTING
Europees Comite voor Sociale Rechten
_ 'The Committee notes that according to the
Dutch report the entire social services system rests on
the principle set forth by Article 14 para. 2 of encou-
raging the participation of individuals and voluntary
organisations in the setting-uo and running of sociale
services: whereas central government is responsible
for management and co-ordination and whereas pri-
oritisation and funding take place through local au-
thorities, the actual provision of services is carried
out by a multitude of private sector voluntary and in-
dependent organisations, and in some cases also by
individuals. (... ) The committee concludes that the
situation in the Netherlands is in conformity with Ar-
ticle 14 para. 2 of the Charter.' (Cond XV-2vol.2, 365-
366)
Recht van lichamelijk ofgeestelijk minder-
validen opvakopleiding en revalidatie in
beroep ensamenleving
Art. 15. Ten einde de onbelemmerde uitoe-
fening van het recht van lichamelijk of geeste-
lijk minder-validen op vakopleiding en revali-
datie in beroep en samenleving te waarborgen,
verbinden de Overeenkomstsluitende Partijen
zich:
1. passende maatregelen te treffen voor het
verschaffen van opleidingsmogelijkheden, ge-
specialiseerde instellingen van openbare of
particuliere aard zo nodig daarbij inbegrepen;
2. passende maatregelen te treffen voor de
tewerkstelling van minder-validen, zoals het
oprichten van gespecialiseerde bemiddelings-
bureaus, het verschaffen van gelegenheid voor
beschutte arbeid en maatregelen tot aanmoe-
diging van werkgevers minder- validen in
dienst te nemen.
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The right ofphysically or mentally disabled
persons to vocational training, rehabilitation
andsocial resettlement
Art. 15. With a view to ensuring the effec-
tive exercise of the right of the physically or
mentally disabled to vocational training, reha-
bilitation and resettlement, the Contracting
Parties undertake:
1. to take adequate measures for the provi-
sion of training facilities, including, where nec-
essary, specialised institutions, public or pri-
vate;
2. to take adequate measures for the placing
of disabled persons in employment, such as
specialised placing services, facilities for shel-
tered employment and measures to encourage
employers to admit disabled persons to em-
ployment.
Aantekeningen
ALGEMEEN
- Vgl. artikel 15 van het herziene ESH, waarin het
rnateriele toepassingsgebied uitgebreid is tot het ge-
hele gebied van de sociaIe integratie en het recht op
onafhankelijkheid.
Nederlandse wetgeving
- Wet op de sociale werkvoorziening, wet van
11 september 1997, 5tb. 1997, 465.
Wet op de (re)integratie van arbeidsgehandicap-
ten, wet van 23 april 1998, Stb. 1998, 290.
Wet gelijke behandeling op grond van handicap of
chronische ziekte, wet van 3 april 2003, 5tb. 2003,
206.'
Wet op de Arbeidsongeschiktheidsverzekering,
wet van 18 februari 1966, 5tb. 1966, 84.
Wet Voorzieningen Gehandicapten, wet van 7 ok-
tober 1993, 5tb. 1997, 162.
PARLEMENTAIRE BEHANDELING
- Mindervaliden worden op de centra voor vakop-
leiding voor volwassenen toegelaten in daarvoor in
aanmerking komende gevallen en komen in aanmer-
king voor een trainingstoeslag c.q,voor een cursus op
kosten van de overheid.
Met het recht op revalidatie in beroep en samenle-
ving hangt ook de sociale werkvoorziening samen.
(MvT, 8606, R533)
- Zie ook onder Parlementaire behandeling bij de
artikelen 9 en 10.
INTERNATIONALE CONTEXT
InternationaleArbeidsorganisatie
- Nr. 159 (Beroepsrevalidatie en werkgelegen-
heid van gehandicapten), Trb. 1984, 158 (met Neder-
landse vertaling). Bekrachtigd op 15 februari 1988,
Trb. 1988, 35.
TOELlCHTlNG
Europees Comite voor Sociaie Rechten
- 'The overriding purpose is that such persons
shall be enabled to work and be independent. The
Charter reflects this trend and after referreing to
handicapped persons in Articles 9 and 10, raises the
right of physically and mentally disabled persons to
training, vocational rehabilitation and social resettle-
ment to the level of a separate social right (Concl. I,
72).
(... ) the Contracting Parties undertake to apply ad-
equate measures to provide vocational training (para.
1) and placement and employment (para. 2) for per-
sons with disabilities, two areas which are inextric-
able linked and which both show that occupational
integration is an essential element of social integra-
tion.
This article is of particular importance in the pro-
tection of human rights. Thevery essence ofthe Social
Charter is to guarantee and respect the dignity of all
human beings, irrespective of their physical or men-
tal condition. The idea of human rights implies that
the dignity of all individuals must be recognised and
respected. In this respect the protection of disables
persons in the field of vocational training and em-
ployment is a good example of the vital link between
the safeguard ofsocial rights and the guarantee ofhu-
man dignity.
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The Charter's contribution to this type of protec-
tion is especially important: the rights to vocational
guidance and training are laid down in Article 1 para.
4, and Articles 9 and 10, and these provisions refer
specifically to persons with disabilities. Article 15, by
establishing a separate right to vocational training,
rehabilitation and resettlement for the physically and
mentally disabled, aims to offer increased protection
to these persons in an area, namely employment, in
which they are more vulnerable than the rest of the
workforce. Under the approach adopted in Article 15,
the state is responsible for adopting measures to help
disabled persons participate fully and actively in the
community. In other words, the effective exercise of
the right of persons with disabilities to vocational
training and rehabilitation requires specific mea-
sures to be taken, which may, ifneed be, take the form
of positive action designed to improve the 'employ-
ability' of disabled persons and their access to and
ability to remain in employment. In addition, partic-
ular emphasis must be put on the protection of per-
sons who are disabled as a result of an occupational
accident or illness.
Thespecific account taken ofdisabilities in working
life implies the responsibility ofall its participants: ie.
the state, employers and trade unions. The aim of this
provision of the Charter is therefore to achieve equal
employment opportunities for persons with disabil-
ities, by not only rethinking the disability itself but
also the means to obtain the participation of disabled
persons in the lifeof the community on an equal foot-
ing.
. (... ) With regard to the definition of a disabled
worker, the Committee draws attention to the fact
that, although Article 15 of the Charter does not pro-
vide a definition ofdisability as a calculated value, the
ILO Vocational Rehabilitation and Employment (Dis-
abled Persons) Convention Nr. 159 takes into account
the difficulties of integrating into the labour market
and refers to disability criteria recognised by domes-
tic law.
(... ) the Committee would like to underline the im-
portance of integrating persons with disabilities into
ordinary institutions. It wishes to draw the Contract-
ing Parties' attention to the risk of marginalising dis-
abled persons in specialised institutions. This policy
to promote the integration of disabled persons into
ordinary institutions is given explicit expression in
the revised Social Charter, which, in its new Article
15, places the emphasis on 'vocational training in the
framework of general schemes wherever possible'
and on the placement of persons with disabilities 'in
the ordinaryworking environment'.' (Cond. XIV-2vol.
1,62-65)
Aantekeningen lid 1
TOELICHTING
Europees Comue voorSociale Rechten
- 'Although international instruments relating to
persons with disabilities do not contain a hard and
fast definition of the expression "vocational rehabil-
itation", the Committee believes that this concept
should be defined according to its goal: to enable per-
sons with disabilities to find or to keep a job. This
should therefore comprise all means and methods
designed to fulfil this objective, including initial
training at school, training for qualifications and vo-
cational retraining for people who have become dis-
abled as a result of an illness or accident sustained at
work.
For each vocational training method concerned,
the programme should be tailored to the needs of the
individual disabled person by ensuring that adequate
resources, in terms of staffand equipment, are made
available. Training in specialised establishments can
only be justified by the severity of the disability and
should be geared towards preparation foran ordinary
training programme.
On the whole, vocational training and rehabilita-
tion facilities should be adjusted to developments in
the labour marketand should be made accessible. The
Committee insists on this last aspect and particularly
examines financial assistance (... ).
TheCommittee is particularly anxious that the staff
made available should be familiar with the specific
needs of persons with disabilities. To this end, it be-
lieves that in addition to specialists in vocational re-
habilitation, all staffdealingwith the vocational reha-
bilitation of persons with disabilities or, at a prior sta-
ge, with the assessment of their occupational capac-
ities, should be given appropriate training in these
areas. Italso points out that this training must include
the possibility ofupdating and in this respect it insists
that Contracting Parties ensure that further training
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or retraining courses are provided.' (Cond. XIV-2 vol.
1,65-67)
- 'The Committee recalls that the principle of
equality oftreatment provided for in the Appendix to
the Charter requires Contracting Parties to abolish all
forms of discrimination. It noted in its previous con-
clusion that, under the provisions of Article 16 of the
Decree of the French Community of 6 April 1995 on
the integration of disabled persons, disabled persons
who are not nationals of a member country of the Eu-
ropean Union must prove that they have lived in Bel-
gium lawfully and continuously for a period of five
years in order to be entitled to AWIPHallowances. As
in the case of other vocational training measures in
the rest of the country (... ), the Committee considers
that this provision, by imposing restrictions on access
to financial assistance for disabled persons from oth-
er Contracting Parties lawfully resident or working in
Belgium, is incompatible with the requirements of
the Charter: (Concl. XIV-2 vol. 1,m.b.t. Belgie, 151)
- 'The Committee notes the information in the
Dutch report. (... ) Regional training centres are res-
ponsible for providing vocational training. (... ) The
Committee also notes that according to the report,
under the Equal Treatment (Disabled Persons) Bill
persons with disabilities will be able to legally require
educational establishments to allow them access to
education and to make the necessary provision. (... )
Training is also provided for persons with certain ty-
pes of disability in five specialized training institu-
tions. (... ) The Committee concludes that the situa-
tion in the Netherlands is in conformity with Article
15§1 of the Charter: (Cond. XVI-2vol.2, 544-545)
Aantekeningen lid 2
TOELICHTING
Europees Comite voor SodaleRechten
- 'The Committee interpreted this paragraph,
which requires states to take adequate measures for
the placing of disabled persons, as covering both
physically and mentally handicapped persons. In the
Committee's opinion this interpretation follows from
a comparison of the expressions used in the English
and French texts of this paragraph and the general
context of Article 15.' (Concl.I, 208)
- 'The Committee has noted three ways of inter-
vening:
- Measures to regulate the ordinary labour market
The Committee has noted that in most of the Con-
tracting Parties, the requirement to place disabled
persons in employment may be put into practice by
reserving certain posts or setting quotas for recruit-
ing people with disabilities. (... ) The Committee be-
lieves that employment policy for persons with dis-
abilities should not be limited to the possibility of ac-
cess to employment, but should also be aimed at the
lasting integration of disabled persons, particularly
through measures to keep them in employment.
With this objective in mind, employers should be
made to comply with both a positive (compulsory re-
deployment) and a negative (ban on firing workers
because of their disabilities) requirement.
- Measures to encourage employers to take on
persons with disabilities
In addition to coercive measures, certain measures
may act as an incentive, such as subsidising the adap-
tation ofwork posts for disabled workers, offering tax
incentives and recruitment premiums, etc. The Com-
mittee hopes that these measures will be encour-
aged. (... )
- Sheltered employment
Sheltered employment establishments should be
intended fordisabled persons forwhom placement in
the ordinary working environment is impossible.
There should be a sufficient number of them and their
objective should be to prepare workers for transfer to
a normaljob. TheCommittee believes that the need to
respect equal opportunities should also prevail in the
sheltered environment. Those working in a sheltered
employment establishment, that is production-ori-
entated, should be able to benefit from the usual pro-
visions oflabour law, and should therefore be entitled
to receive payment corresponding to the work they
do. (... )
In view of the diversity of instruments adopted in
the Contracting Parties to promote the employment
of persons with disabilities and the results obtained
by these instruments, the Committee believes that
respect for Article 15 does not require a state to con-
form to a single model of policy on vocational training
and integration for disabled people, but, rather, en-
tails fulfilling certain requirements:
- providing a comprehensive training system de-
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signed as a continuous process adapted to the needs
of the disabled, and establishing placement services
including if necessary individual measures of accom-
paniment;
- devoting sufficient expenditure to providing
training and employment for persons with disabili-
ties, in particular in relation to the total budget devot-
ed to training and employment;
- pursuing the goal of improving the employment
situation of persons with disabilities, taking into ac-
count the general situation of employment in the
Contracting Party concerned.' (Cond. XIV-2vol. 1, 67-
69)
- 'The Committee notes the information in the
Dutch report. (... ) As regards sheltered employment
the Committee notes that new legislation on shel-
tered employment entered into force during the ref-
erence period (Sheltered Employment Act of 11 Sep-
tember 1997). (... )Pending recei pt of the information
requested, the Committee defers its conclusion.'
(Concl. XVI-2vol.2, 546-547)
Recht vanhetgezin opsociale, wettelijke en
economische bescherming
Art. 16. Ten einde de noodzakelijke voor-
waarden te scheppen voor de volledige ont-
plooiing van het gezin als fundamentele maat-
schappelijke eenheid, verbinden de Overeen-
komstsluitende Partijen zich de economische,
wettelijke en sociale bescherming van het ge-
zinsleven te bevorderen, o.a.door het doen van
sociaIe en gezinsuitkeringen, het treffen van
fiscale regelingen, het verschaffen van gezins-
huisvesting, en het doen van uitkeringen bij
huwelijk.
The right of thefamily tosociai, legal and
economic protection
Art. 16. With a view to ensuring the neces-
sary conditions for the full development of the
family which is a fundamental unit of society,
the Contracting Parties undertake to promote
the economic, legal and social protection of
family life by such means as social and family
benefits, fiscal arrangements, provision of
family housing, benefi ts for the newly married,
and other appropriate means.
Aantekeningen
ALGEMEEN
- Dit artikel is ook bekrachtigd door de Nederland-
se Antillen en Aruba (zie Trb. 1980,65 en de verklaring
van Aruba onder artikel 34 ESH).
- Vgl.de Bijlage bij artikel16 van het herziene ESH,
waardoor ook een-oudergezinnen onder bescher-
ming van artikel 16 van het herziene ESH vallen. Zie
de Conclusions van cyclus XVI-I voor reflexwerking
naar het ESH uit 1961.
- Vgl.ook artikel17 van het herziene ESH, waar de
bescherming aan moeders niet is gehandhaafd, aan-
gezien deze nu onder artikel 16 valt (zie ook Concl.
XV-1 hieronder).
Nederlandse wetgeving
- Wet Arbeid en Zorg, wet van 16 november 2001,
5tb.2001, 567.
Wet aanpassing arbeidsduur, wet van 19 februari
2000,5tb. 2000, 114.
Algemene Kinderbijslagwet, wetvan 29 april 1962,
5tb. 1962, 160.
INTERNATIONALE CONTEXT
Europese Unie
- Richtlijn 96/34/EG (Ouderschapsverlof).
Verenigde Naties
- Vgl. artikel10 lid 1 IVESCR.
Verdrag inzake de uitbanning van alle vormen van
discriminatie van vrouwen (CEDAW), Trb. 1980,46.
Nederlandse vertaling in Trb. 1981,61 en 1991, 134.
Goedgekeurd bij Rijkswet van 3 juli 1991, Stb. 1991,
335, zie Trb. 1991, 134.
Intemationale Arbeidsorganisatie
- Nr. 156 (Gelijke kansen en gelijke behandeling
van mannelijke en vrouwelijke arbeiders; arbeiders
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met gezinsverantwoordelijkheden), Trb. 1981,244.
Nederlandse vertaling in Trb. 1982, 101. Bekrachtigd
op 24 maart 1988, Trb. 1988, 29.
PARLEMENTAIRE BEHANDELING
- 'In verband met de in dit artikel genoemde vor-
men van bescherming zijn de ondergetekenden van
mening, dat in ons land aan de volgende vereisten
wordt voldaan:
Kinderaftrek; subsidieregelingen voor gezinswerk
(algemeen maatschappelijkwerk), voor bureaus voor
levens-en gezinsmoeilijkheden, voor gezinsverzor-
ging, gezinshulp en voor huishoudelijke en gezins-
voorlichting. Daarnaast moge gewezen worden op
bijzondere subsidieregelingen, welke strekken tot
een noodzakelijke sociale bescherming van rand-
groepen in de samenleving zoals daklozen en pro-
bleemgezinnen. Daar de opsomming van de vormen
van bescherming in dit artikel geen imperatiefkarak-
ter draagt zijn de ondergetekenden van mening, dat
dit artikel kan worden bekrachtigd.' (MvT, 8606,
R533)
- 'Wij menen de door deze leden gemaakte op-
merkingen aldus te mogen verstaan, dat zij zich af-
vragen of artikel16 voor goedkeuring in aanmerking
blijft komen, ook wanneer de kinderaftrek zou wor-
den afgeschaft. Wij beantwoorden zulks bevestigend.
De bepaling houdt de verplichting in de economische
wettelijke en sociale bescherming van het gezinsle-
yen te bevorderen, doch laat overigens de verdrag-
sluitende partijen vrij in de keuze van de middelen
waarmede zij tot zodanige bevordering willen ko-
men.' (NEV, 8606, R533)
- 'Dit artikel spreekt van bevordering van de eco-
nomische, wettelijke en sociale bescherming van het
gezinsleven, zulks om de noodzakelijke voorwaarden
te scheppen voor de volledige ontplooiingvan het ge-
zin als fundamentele maatschappelijke eenheid. Het
wil ons voorkomen, dat de overeenkomstsluitende
partijen in dit artikel geen andere samenlevingsvor-
men c.q, huishoudens op het oog hebben gehad.'
(MvA I, 8606, R533)
TOELICHTING
Europees Comue voorSociale Rechten
- Zie de Conclusions onder artikel12lid 4.
- 'Furthermore, in view of the increasing partici-
pation of women in the labour market, the Commit-
tee underline the necessity of providing an adequate
number of day-care institutions for children, espe-
cially facilities for parents of sick children.' (Concl. IV,
101)
- 'Furthermore, concerned by the situation of
large families and of homeless families, the Commit-
tee also stressed the need to consider family welfare
in terms of the right to receive adequate housing and
essential services (such as heating and electricity)
these being necessary to the welfare and stability of
families.' (Concl. XII-I, 30)
- 'The Committee takes the opportunity to remind
states of the very wide scope ofArticle 16,which cov-
ers the legal, economic and social protection of the
family at the same time. This Article's main object is
to ensure that adequate measures are taken to guar-
antee families' entire fulfilment, which puts Con-
tracting Parties under an obligation to provide means
rather than show results.
The protection offered to families by way of family
benefits is important but only represents one of the
elements of the protection envisaged by the authors
ofthe Charter under Article 16. The Committee wish-
es to underline the very broad scope of Article 16,
even though most of the grounds for negative conclu-
sions adopted for this cycle pertain to equal treat-
ment for the payment of family benefits.
The Committee proceeds to the examination of the
residence requirements from the standpoint of equal
treatment which should be guaranteed under Arti-
cles 12 para. 4 and 16 of the Charter.
It points out that this condition usually only applies
to nationals of the Contracting Parties not covered by
Community Regulation 1408/71. Pursuant to Com-
munity regulations, residence within the territory of
a member state of the European Union or a party to
the Agreement on the European Economic Area is ta-
ken as being the equivalent of residence within na-
tional territory by these states. The territorial rule
therefore differentiates between Cypriot, Maltese
and Turkish nationals among the Contracting Parties
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to the Charter. During the next supervision cycles Pol-
ish nationals will also be concerned, followed by the
nationals of the other states which will ratify the
Charter.
As it did in the general introduction to Conclusions
XlIl-4, the Committee recalls that this state of affairs
leads to a risk of indirect discrimination; it endeav-
ours to establish whether there are actually people
affected by the problem in order to ascertain whether
there is any discrimination in practice; if the state
cannot give evidence that there is no such discrimi-
nation, the Committee requests that it undertake to
introduce a domestic legal measure to cover any na-
tionals concerned, in accordance with Article 12 para.
4.
However, the Committee does not insist that the
same amount of allowance be paid by states when
children reside within the territory of another state. It
does accept that in view of the global aim of family
allowances which is to alleviate the family burden,
the amounts of allowances may be reduced to take
into account the lower cost of living in the child's
country of residence. It reserves its position, on the
other hand, in assessing whether the reduction in al-
lowance is proportional to the differences in the cost
of living between the paying country and the child's
country of residence.
The Committee also observed that in several Con-
tracting Parties the payment of family benefits is sub-
ject to a condition oflength of residence on their terri-
tory of those with rights, ie. the parents to whom be-
nefit is paid on behalfof children and/or the children
themselves. This condition sometimes applies to na-
tionals and foreigners, sometimes only to foreigners
orto certain categories of foreigners. Such a length of
residence condition for the beneficiaries, nationals of
other Contracting Parties only has sometimes been
permitted by the Committee under Article 12 para. 4
in application of the terms of the appendix to this pro-
vision, according to which "benefits which are avail-
able independently of any insurance contribution a
Contracting Party may require the completion of a
prescribed period of residence before granting such
benefits to nationals of other Contracting Parties".
The Committee reserves its assessment of the pro-
portional character of the length of residence in rela-
tion to the pursued objective. It takes account in par-
ticular of those periods generally authorised in such
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cases by some international social security conven-
tions. In order to adopt the same stance for the family
benefits which are treated both under Article 12 para.
4 and Article 16, the Committee considers that a
length ofresidence condition may be permitted in ap-
plication of Article 16 under the same conditions as
Article 12 para. 4. It underlines that this possibility
only applies to family benefits considered as relating
to social security in the sense of Article 12 and avail-
able independently of any insurance contribution,
which is the case in most of the Contracting Parties.'
(Cond.XIV-l vol. I, 56-58)
- 'The payment of guaranteed family allowances is
subject to a residence requirement of fiveyears in Bel-
gium for nationals of Contracting Parties to the Char-
ter which are not members of the European Union or
party to the European Economic Area. In its previous
conclusions, the Committee stated that under the Ap-
pendix to Article 12 para. 4, a residence requirement
was not incompatible with Article 16 provided it was
of a reasonable length. However, in the present case,
it found that the length ofresidence required was ex-
cessive bearing in mind the lengths generally author-
ised by international social security agreements. The
current report provides no evidence that the equal
treatment requirement is respected. The Committee
considers that the situation is thus not in conformity
with Article 16 of the Charter on this point.' (Cond.
XV-Ivol. 1,m.b.t. Belgie, 96-97)
- 'The Committee has decided to deal with the var-
ious aspects of Article 17 relating to the protection of
mothers under Article 16 with respect to Contracting
Parties having accepted both provisions.' (Cond. XV-2
vol.2,13)
- 'With respect to Article 12§4 and Article 16 the
Committee took note of the detailed arguments pro-
vided by certain governments in reply to the question
asked in the general introduction to Conclusions
XV-1 (p. 26) on the non-payment offamily benefit for
children who do not reside in the country which pays
the benefit. In the light of the arguments presented,
the Committee has decided no longer to address this
issue in its conclusions relating to Article 16. It em-
phasises that family members who are in the territory
of a Contracting Party in accordance with the right to
family reunion guaranteed by Article 19§6 must be
afforded equal treatment with nationals in all aspects
related to the protection of the family. At the same
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time, however, the Committee has decided to main-
tain its interpretation of Article 12§4 in respect of the
non-payment of family benefit for children who do
not reside in the country which pays the benefit (... ).
In addition, the Committee considers that with the
entry into force of the Revised Charter, under which
single-parent families come within the scope of Arti-
cle 16, the same personal scope should apply to Arti-
cle 16 of the European SocialCharter of 1961. This re-
flects the reality of family policy in Europe, as the
Committee has already noted in its conclusions re-
garding most Contracting Parties in recent years.
Accordingly, the Committee will henceforth con-
sider the legal, economic and social protection of sin-
gle-parent families under Article 16 only.' (Cond.
XVl-lvol. 1,9-11)
- 'The Committee takes note of the information in
the report of the Netherlands. (... )
The Committee notes that the level of family bene-
fit in the Netherlands meets that required by the Eu-
ropean Code of Social Security. Consequently, this
constitutes adequate economic protection of the
family for the purpose of Article 16 of the Charter.'
(Concl. XVI-1 vol.2, 454)
- 'The Committee interprets Article 16 as covering
the issue of domestic violence. Accordingly, it consid-
ers whether in this respect protection exists in law
(legislation or other provisions) and in practice (ser-
vices devoted to prevent, support and rehabilitate
victims). (... )Since the focus ofArticle 16 is the main-
tenance of family's ties, the Committee will deal here
with housing only from the family perspective -
where family stands for households of parents with
children, including single parents and young couples
that will potentially have children. This means, inter
alia, considering the availability of familysize dwell-
ings in states' construction and social housing poli-
cies; and the availability of housing benefits specifi-
cally targeted at families (e.g. grants or subsidies for
the purchase or construction of family home, tax re-
liefon mortgage repayments, subsidised loans for ac-
quiring the first home, subsidised rent for families,
housing allowances, etc.). (... )
Pending receipt of the requested information, the
Committee concludes that the situation in the Neth-
erlands is in conformitywith Article 16 ofthe Charter.'
(Concl. XVII-1 vol. 1, 158-161)
JURISPRUDENTIE
- 'Bij besluit van 12 april 1984 heeft verweerder
het verzoek van appellante om haar dochter A. V. M.
van Geen in het filiatieregister in te schrijven afgewe-
zen.
Verweerder heeft dit besluit doen steunen op de
volgende overwegingen:
Uwdochter kan, gelet op het Souverein besluit van
13 febr. 1815, dat onverkort van kracht is, niet in het
filiatieregister worden ingeschreven. Van ongelijke
behandeling is geen sprake, omdat op grond van het
Souverein besluit niet slechts aan uw dochter, maar
aan aIle onwettige kinderen van adellijke ouders
adeldom dient te worden ontzegd. (... ) Voor zover
appellante heeft gesteld dat het bestreden besluit in
strijd is met het bepaalde in art. 16 van deel Ien art. 16
van deel IIEuropees Sociaal Handvest, verliest zij uit
het oog dat deze verdragsbepalingen zich blijkens
hun bewoordingen niet lenen voor de door appellan-
te daaraan toegekende rechtstreekse werking.'
(ARRvS 9 september 1985,AB 1986,83)
Recht van moeders en kinderen opsociaIe en
economische bescherming
Art. 17. Ten einde de onbelemmerde uitoe-
fening van het recht van moeders en kinderen
op sociale en economische bescherming te
waarborgen, treffen de Overeenkomstsluiten-
de Partijen aIlenuttige en noodzakelijke maar-
regelen te dien einde, met inbegrip van de op-
richting of instandhouding van passende in-
stellingen of diensten.
The right ofmothers and children to social
and economic protection
Art. 17. With a view to ensuring the effec-
tive exercise of the right of mothers and chil-
dren to social and economic protection, the
Contracting Parties will take all appropriate
and necessary measures to that end, including
the establisment or maintenance of appropri-
ate institutions or services.
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Aantekeningen
ALGEMEEN
- Vgl.artikel 17 van het herziene ESH, dat grondig
gewijzigd is. Het artikel biedt geen bescherming
meer aan moeders: deze is overgeheveld naar artikel
16. Het artikel heeft betrekking op de bescherming
van kinderen en jonge personen buiten de context
van het werk. De Bijlage van het herziene ESH is van
toepassing, waarin de reikwijdte van het artikel zich
in beginsel uitstrekt tot personen onder de 18 jaar.
Nederlandse wetgeving
- Wet opneming buitenlandse kinderen ter adop-
tie, wet van 8 december 1988, Stb. 1996, 328.
PARLEMENTAIRE BEHANDELING
- 'Bij dit artikel moge verwezen worden naar de
hierboven bij artikel 16 vermelde subsidieregelin-
gen.' (MvT, 8606, R533)
INTERNATIONALE CONTEXT
Verenigde Naties
- Verdrag inzake de uitbanning van aIle vormen
van discriminatie van vrouwen (CEDAW), Trb. 1980,
46. Nederlandse vertaling in Trb. 1981,61 en 1991,
134. Goedgekeurd bij Rijkswet van 3 juli 1991, Stb.
1991,335, zie Trb. 1991, 134.
Verdrag inzake de Rechten van het Kind (met name
art. 32), Trb. 1990, 46. Nederlandse vertaling in Trb.
1990, 170 en 1997, 83. Goedgekeurd bij wet van
24 november 1994, Stb. 1994, 862, zie Trb. 1995, 92.
Bekrachtigd voor Aruba op 18 december 2000, Trb.
2001,169.
United Nations Standard Minimum Rules for the
Administration of Juvenile Justice (The Beijing Ru-
les'), G.A. res. 40/33, 1985.
United Nations Guidelines for the Prevention ofju-
venile Delinquency (The Riyadh Guidelines), G.A. res.
45/112, 1990.
TOELICHTING
Europees Comite voor SodaleRechten
- Zie ook de Conclusions bij artikel 7 onder 'Toe-
lichting' en bij artikel 7 lid 10 onder 'Toelichting',
- 'A major clue to the substantive content of Arti-
cles 16 and 17 which, particularly yhe latter, are
framed in very general terms, may be discovered in
the Form for Reports'.' (Cond. XIIl-2, 26)
- 'Questions regarding the status of the child focus
on three aspects which have received very unequal
treatment both in the national reports and in the
Committee's case law: establishment of parentage;
rights of children not born of or within the marriage;
protection of orphans and homeless children.' (Cond.
XIIl-2,32)
- 'As the scope of Articles 7 para. 10 and 17 is to a
large extent overlapping, the Committee has decided
with respect to the Contracting Parties having accept~
ed both provisions to deal with the following issues
under Article 7 para. 10:
- Protection of children against moral dangers at
work and outside work;
- Involvement of children in the sex industry and
in begging.
The following issues will mainly be dealt with un-
der Article 17:
- Establishment of parentage and adoption;
- Children and the law;
- Children in public care;
- Protection of children from ill-treatment and
abuse.
The Committee has decided to deal with the vari-
ous aspects of Article 17 relating to the protection of
mothers under Article 16 with respect to Contracting
Parties having accepted both provisions.
Preventative measures in the fields of drug addic-
tion and alcoholism, will be considered mainly under
Article 11. (... )
Whereas the Committee has not previously criti-
1. The Form for Reports proposed by control organs of the
Charter and adopted by the CommitteeofMinistersindica-
tes, for each paragraph of each Article of the Charter, the
questions which governments should answer in their re-
ports. (voor de meest recente versie wordt verwezen naarde
aantekeningen onderartikel21 ESH, bew.).
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cised any Contracting Party for not clearly prohibiting
corporal punishment of children, it has requested in-
formation about legislation and practice in the Con-
tracting Parties in particular as regards the protection
of children against ill-treatment, with a view to re-
examine the implementation ofArticle 17, in the light
of national legislation and international conventions.
(...)
The Committee attaches great importance to the
protection of children against any form of violence,
ill-treatment or abuse, whether physical or mental.
Likethe European Court of Human Rights it empha-
sises the fact that children are particularly vulnerable
and considers that one of the main objectives of Arti-
cle 17 is to provide adequate protection for children
in this respect. (... )
The Committee considers that Article 17 requires a
prohibition in legislation against any form ofviolence
against children, whether at school, in other institu-
tions, in their home or elsewhere. It furthermore con-
siders that any other form of degrading punishment
or treatment of children must be prohibited in legis-
lation and combined with adequate sanctions in pe-
nal or civil law.
The Committee considers that any restrictions or
limitations of custodial rights of parents' should be
based on criteria laid down in legislation and should
not go beyond what is necessary for the protection
and best interest of the child and the rehabilitation of
the family.In this respect the Committee interprets
Article 17 in the light of the case law developed under
Article 8 of the European Convention on Human
Rights. (... )
The Committee furthermore holds that it should
only be possible to take a child into custody in order to
be placed outside his/her home if such a measure is
based on adequate and reasonable criteria laid down
in legislation. (... )
However, in this context the Committee also un-
derlines the positive obligation of the states con-
cernedto take measures, such as foster family place-
ment, to protect children against dangers to which
the may be exposed by their families or close sur-
roundings. (... )
The Committee finds that the aim of the states' in-
volvement in the upbringing and protection of chil-
dren, must be to rehabilitate the biological family as
far as this is possible, taking the child's interests into
consideration. (... )
Fundamental rights and freedoms such as right to
integrity, privacy, secrecy of mail and telephone con-
versations, protection of property and contacts with
persons close to the child shall be guaranteed in legis-
lation also for children living in institutions. (... )
Only the restrictions necessary for the security,
physical and mental health and development of the
child or the health and security of the others are ad-
missible. The Committee moreover considers that
national legislation must provide a possibility to
lodge an appeal against a decision to restrict parental
rights, to take a child into public care or to restrict the
right of access of the child's closest family. (... )
The Committee underlines that Contracting Parties
must provide for an adequate supervision of the child
welfare system and in particular of the institutions
involved.
The Committee refers to the general question
asked in Conclusions XIII-2, p. 157 on the protection
of young delinquents. In this process the Committee
has laid down the main principles for the interpreta-
tion of Article 17 with respect to this group of young
persons:
The Committee holds that the procedure with re-
spect to children and young persons must be suitable
for them and that they must be afforded the same
procedural guarantees as adults, although proceed-
ings involving minors should be conducted rapidly.
Moreover, minors should as a rule not be held on re-
mand in custody, and if so only for serious offences
and for a short duration. Furthermore, minors should
in such case be kept separate from adults.
The Committee is moreover of the opinion that
prison sentences should only exceptionally be ad-
ministered to young offenders. It refers to the various
alternative measures mentioned in Recommenda-
tion Nr. R(87) 20 on social reactions to juvenile delin-
quency adopted by the Committee of Ministers on 17
September 1987. Prison sentences for young offend-
ers should only be for a short duration and the length
of the sentence must be laid down by a court. The
Committee is furthermore of the view that young of-
fenders should not serve their sentence togetherwith
adult prisoners.
In conclusion, the Committee underlines the im-
portance of enabling young offenders to maintain
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contactwith their family,inter alia by placing them as
close to the family as possible and by allowing them
to receive correspondence and visits',' (Cond. XV-2
vol. 1,26-32)
- 'The Committee notes the information con-
tained in the Dutch report. (... ) The situation as re-
gards adoption is in conformity with Article 17. (... )
The Committee wishes to know whether legislation
prohibits all forms of corporal punishment of chil-
dren, in schools, in institutions, in the home and else-
where. (... )
The Committee concludes that the situation in the
Netherlands is in conformity with Article 17 of the
Charter: (Concl. XV-2 vol.2,367-369)
Recht ophet uitoefenen vaneenopwinst
gerichte bezigheid ophetgrondgebied van
andere Overeenkomstsluitende Partijen
Art. 18. Ten einde de onbelemmerde uitoe-
fening van het recht op het uitoefenen van een
op winst gerichte bezigheid op het grondge-
bied van elke andere Overeenkomstsluitende
Partij te waarborgen, verbinden de Overeen-
komstsluitende Partijen zich:
1. de bestaande regelingen zo ruim moge-
lijk toe te passen:
2. de bestaande formaliteiten te vereenvou-
digen en kanselarijrechten en andere kosten
welke buitenlandse werknemers of hun werk-
gevers moeten betalen, te verminderen ofaf te
schaffen;
3. de regelingen met betrekking tot de te-
werkstelling van buitenlandse werknemers
individueel of gemeenschappelijk op soepeler
wijze toe te passen;
en erkennen M.b.t. de vertaling, zieNEV hiet-
na, bew.:
4. het recht van hun onderdanen om het
land te verlaten ten einde op het grondgebied
van de andere Overeenkomstsluitende Partij-
en een op winst gerichte bezigheid uit te oefe-
nen.
1. See Article 37 c) of the UNConvention on the Rights of the
Child.
The right to engage in a gainful occupation in
the territory ofotherContracting Parties
Art. 18. With a view to ensuring the effec-
tive exercise of the right to engage in a gainful
occupation in the territory of any other Con-
tracting Party, the Contracting Parties under-
take:
1. to apply existing regulations in a spirit of
liberality;
2. to simplify existing formalities and to re-
duce or abolish chancery dues and other
charges payable by foreign workers or their
employers;
3. to liberalise, individually or collectively,
regulations governing the employment of for-
eign workers;
and recognise:
4. the right of their nationals to leave the
country to engage in a gainful occupation in
the territories of the other Contracting Parties.
Aantekeningen
ALGEMEEN
- Zie paragraaf 18 van Deel l, punt 1 van de bijlage
en in het bijzonder m.b.t. lid 1 het bepaalde onder
punt 2.
Nederlandse wetgeving
- Wet arbeid vreemdelingen, wet van 21 decem-
ber 1994, 5tb. 1997, 510.
Wet arbeidsvoorwaarden grensoverschrijdende
arbeid, wet van 2 december 1999, 5tb. 1999,554.
PARLEMENTAIRE BEHANDELING
- 'Artikel18, eerste tot en met derde lid, verplicht
ertoe de regelingen met betrekking tot de tewerkstel-
lingvan buitenlandse werknemers, alsmede hun toe-
passing, te liberaliseren, te vereenvoudigen en te ver-
soepelen (ten onrechte spreekt de vertaling met be-
trekking tot artikel 18, derde lid, van een verplich-
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ting om de betrokken regelingen "op soepeler wijze
tot te passen"; de authentieke teksten spreken van
een verplichting "a assouplir...les reglernentations"
en "to liberalise - regulations").' (NEV, 8606,R533)
INTERNATIONALE CONTEXT
Europese Unie
- Artikelen 39-42 EG-verdrag.
Verordening nr. 1612/68 (Dicriminatieverbod en
verblijfsrecht).
Verordening nr. 1251/70 (Verblijfsrecht na afloop
betrekking).
Richtlijn nr. 68/360/EEG(Verplaatsing en verblijf).
Richtlijn nr.64/221/EEG (maatregelen voor
vreemdelingen t.a.v. verplaatsing en verblijfwegens
openbare orde, veiligheid en volksgezondheid).
TOELICHTING
Europees Comitevoor Sociale Rechten
- 'During discussion of the first reports received
from governments, the Committee interpreted, inter
alia, the field of application of this article ratione per-
sonae. The Committee felt that the guarantees it em-
bodies should be deemed to apply only to nationals of
the Contracting Parties bound by the Social Charter.
Admittedly, the Appendix to the charter states that
"the persons covered by Article 1 to 17 includes for-
eigners only in so far as that are nationals of other
Contracting Parties ... "and it might be thus concluded
that Article 18, and for that matter Article 19,applied
to al foreigners. The Committee, however, rejected
that argument on the ground that it was clear from
the text of Articles 18 and 19 that the provisions ap-
plied to nationals of Contracting Parties only. The
Committee also noted that the interpretation of the
last-mentioned provisions was supported by the
wording of the corresponding paragraphs in the first
part of the Social Charter. It was consequently con-
cluded that the omission ofArticle 18 and 19 from the
passage quoted above could be explained by the fact
that authors of the passage did not deem it necessary
to define the field of application ratione personae of
the Charter in respect of the two articles in question
on the ground that it was sufficiently clear from their
actual wording. In that connection, the Committee
noted a study made by the Directorate of LegalAffairs
of the Council of Europe on the basis of the travaux
preparatoires of the Social Charter which confirmed
the interpretation given above.' (Concl.l, 79)
- '1. The undertakings entered into by virtue of
these paragraphs are not concerned with entry into
the territories of Contracting Parties, but only with
the pursuit of a gainful occupation in those territories
(see Appendix to the Charter).
2. AContracting State cannot be required to report
further progress in every biennial report, if the liberal
spirit in which the existing rules are applied, the sim-
plicity of formalities and the liberal nature ofthe reg-
ulations are already such that the State in question
can be regarded as completely satisfying the under-
takings entered into. For instance, as already recog-
nised in the Committee's Conclusions I,where no spe-
cificregulation exists, there can obviously be no ques-
tion of liberalising its application. It is for the States
concerned to furnish any useful information on the
matter in their biennial reports.
3. The Committee also pointed out that under par-
agraph 18 of Part Iofthe Charter, 'the nationals of any
one of the Contracting Parties have the right to en-
gage in any gainful occupation in the territory of any
one of the others on a footing of equality with nation-
als of the latter, subject to restrictions based on co-
gent economic or social reasons'. Article 18 (1-3)
must be interpreted in the light of that definition of
principle, and it is for the Contracting States to pro-
vide evidence, in their biennial reports, ofany 'cogent
economic or social reasons' to account for the wider
or narrower scope of their efforts to meet the com-
mitments contained in Article 18.
With these considerations in mind, the Committee
defined the interpretation of the relevant paragraphs
in Article 18 as follows:
1. Anyregulation which dejure or defacto restricts
an authorisation to engage in againful occupation to a
specific post fora specific employer cannot be regard-
ed as satisfactory. Totie an employed person to an en-
terprise by the threat of being obliged to leave the
host country ifhe loses that job, in fact constitutes an
infringement of the freedom of the individual such
that it cannot be regarded as evidence of 'a spirit of
liberality' or of liberal regulations. Moreover, eco-
nomic or social reasons might justify restricting the
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employment of aliens to specific types of jobs in cer-
tain occupational and geographical sectors, but not
the obligation to remain in the employment of a spe-
cific enterprise.
2. 'Liberal' regulations should normally make it
possible for the foreign worker gradually to have ac-
cess to activities other than those he was authorised
to engage in when entering the host country, and to
be perfectly free to do so after a certain period of resi-
dence or of activity in his occupation. In the Commit-
tee's view, this interpretation of the provisions of Ar-
ticle 18 could not, in any way, be regarded as preju-
dicing the provision of the European Convention on
Establishment, as laid down in the Appendix to the
Charter.
3. The letter and spirit of Article 18 mean that the
situation of nationals of States bound by the Charter
should gradually become as far as possible like that of
nationals.
The above interpretation lead to following conclu-
sions:
To satisfy the obligations arising from paragraphs
1,2 and 3 of Article 18, the government of a Contract-
ing Party must establish:
- either that during the period covered by the re-
port, the application of the legislation in force has
been liberal and that progress has been made in the
direction of simplification and increased liberality
with respect to the nationals ofotherContracting Par-
ties;
- or else, that the previous situation was already
such that no new progress was necessary for the obli-
gations concerned to be regarded as fulfilled.' (Conel.
II, 60)
- 'As long as migrants do not actually enjoy full
equality of treatment, the Committee cannot agree to
any state evoking the reservation in paragraph 18
Part Iin order to elude its obligations and the effective
supervision of their application. The Committee
agrees with the Assembly that "restrictions based on
cogenteconomic and social grounds" apply to "the in-
troduction of absolute equality (... ),which is the final
aim" and not to undertakings entered into underArti-
cle 18, which entail only liberalising and simplifying
existing legislation.' (Cond. N, XV)
Aantekeningen lid 1
TOELICHTING
Europees Comite voor SociaieRechten
- 'It appears from the information available that
legislation, though stringent, is applied in a distinctly
liberal spirit. Consequently, the Committee conclud-
ed that the UnitedKingdom satisfied the stipulations
of paragraph 1.' (Cond. III, m.b.t. het Verenigd Konink-
rijk,86)
- 'UnderDutchlegislation there are 2 types ofwork
permit: a temporary, non-renewable work permit
granted for 24 weeks and a work permit granted for a
maximum of 3 years. The Committee notes that for-
eign nationals who hold a residence permit for an un-
broken period of 3 years for employment purposes
and who do not take up residence outside the Nether-
lands at the end of that period are no longer required
to obtain a work permit. (... )The statistics show that
during the reference period approximately 90% of
such applications were granted. The Committee ob-
serves, however, that the figures do not distinguish
between nationals of the different Contracting Par-
ties. Pending receipt of the information requested,
the Committee defers its conclusion.' (Cond.XV-2vol.
2,370-371)
Aantekeningen lid 2
TOELICHTING
Europees Comite voorSociale Rechten
- Zie de Conclusions onder lid 3.
- 'Now, it is not easy to distinguish between the
scope of paragraph 2 and 3. Paragraph 2 imposes the
obligation to "simplify existing formalities" while
paragraph 3 concerns the obligation to "liberalise, in-
dividually or collectively, regulations governing the
employment of foreign workers". If these 2 para-
graphs undoubtedly differ, they also overlap in some
respects in that simplification of formalities is nor-
mally indicative of a Iiberalisation of regulations, and
conversely the latter is hard to achieve without sim-
plifying the formalities.' (Cond. III, m.b.t. Oostenrijk,
83)
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- 'The Committee notes that application for the
work permit has to be made by the employer (... ).The
Committee refers to the observations in its conclu-
sion under Article 18 para. 3on the employer's duty to
show that he has taken appropriate steps to recruit
someone from the category of priority worker when
filling a vacancy. The Committee asks that the next
report explain what this duty involves in terms of ad-
ministrative formalities. (... ) Pending receipt of the
information requested, notably on the obligation of
an employer to recruit a "priorityworker category" in
filling a vacancy, the Committee defers its conclu-
sion.' (Cond. XV-2vol.2, m.b.t. Nederland, 371-372)
Aantekeningen lid 3
TOELICHTING
Europees Cormre voor Sociale Rechten
- 'It noted that the Government acknowledged
that it had indeed become more difficult for nationals
of Contracting Parties which were not members of
the Nordic Council to come and work in Sweden fol-
lowing ratification of the Charter. Having noted that
in the Government's opinion the liberalisation of reg-
ulations required under this provision should affect
only those foreign workers already in the country, the
Committee would like the Government to clarify its
position in this respect. Whilst recalling that the pro-
visions of Article 18 do not cover regulations govern-
ing the entry of foreigners to the territory of the Con-
tracting Party, the Committee felt it could not accept
an interpretation which would undermine its aim,
which is "to ensure the effective exercise of the right
to exercise a gainful activity in the territoryofanother
ContractingParty," by restricting the benefits ofliber-
alisation to only those nationals of other Contracting
Parties already in the country.
The Committee considered it necessary to stress
that regulations preventing nationals ofanother Con-
tracting Party who were not in the country from ap-
plying for the grant of a work permit (other than a
short term permit) owing to the combined effects of
:he various rules on entry, length of stay, residence
md the exercise of a gainful activity would be not be
.n keeping with this provision of the Charter even
Nhere regulations governing foreign residents have
been liberalised sufficiently in other respects.' (Concl.
XIII-I, m.b.t. Zweden, 204)
Dezeconclusie geldt ook voor lid 2, zie Concl.XIII-2
m.b.t. Duitsland, p. 371-372.
- 'The Committee notes firstly that nationals of
non-European Union member states or of countries
which are not party to the European Economic Area
Agreement can obtain employment on the national
labour market only when it is not possible, for the va-
cancy for which an application for a work permit has
been made, to find someone from a category of pri-
orityworker (Dutchnationals and nationals of the Eu-
ropean Union and the European Economic Area). To
meet this requirement in practice, an employer who
wishes to employ a foreign worker must comply with
certain formalities (he must notify the Public Em-
ployment Service of the application for a work per-
mit) and further show that he has made sufficient ef-
fort to fill the vacancy from a category of priority
workers. (... )The Committee (... ) finds however, that
the overall conditions described above, that must be
fulfilled by nationals of Contracting Parties to the
Charter, non-nationals of the European Union, before
they may access the labour market, do not amount to
a liberalisation of the regulations and therefore the
situation is not in conformitywith Article 18 para. 3 of
the Charter.' (Cond. XV-2vol.2, 373-374)
Aantekeningen lid 4
TOELICHTING
Europees Comite voorSociale Rechten
- 'In its Conclusions IX, the Committee had stated
that the Netherlands were not fully complying with
the obligations stemming from paragraph 4 of article
18 of the Charter since the relevant texts dealing with
the granting of passports contained a great number of
restrictions to the right ofleaving the country, which
were not based on the law, as explicitly provided for
in article 31 of the Charter.' (Concl. X, 143-144)
- 'As stated in the Committee's previous conclu-
sion, the grounds for passport refusal were made
stricter by the Passport Act which entered into force
on 1January 1992. (... )The Committee concludes that
the situation in the Netherlands is in conformity with
282 Europees Sociaal Handvest Art. 19 Europees Sociaal Handvest Art. 19 283
Article 18 para. 4 of the Charter.' (Concl. XV-2 vol. 2,
375)
Recht van migrerende werknemers en hun
gezinnen op bescherming en bijstand
Art. 19. Ten einde de onbelemmerde uitoe-
fening van het recht van migrerende werkne-
mers en hun gezinnen op bescherming en bij-
stand op het grondgebied van elke andere
Overeenkomstsluitende Partij te waarborgen,
verbinden de Overeenkomstsluitende Partijen
zich:
1. doelmatige en kosteloze diensten te on-
derhouden, dan weI zich ervan te vergewissen
dat zulke diensten worden onderhouden, ge-
richt op bijstand aan genoemde werknemers,
in het bijzonder voor het verkrijgen van nauw-
keurige voorlichting, en aIle passende maatre-
gelen te treffen, voor zover nationale wetten
en verordeningen zulks toelaten, tegen mislei-
dende propaganda betreffende emigratie en
immigratie;
2. passende maatregelen te treffen binnen
hun eigen rechtsgebied ter vergemakkelijking
van het vertrek, de reis en de ontvangst van ge-
noemde werknemers en hun gezinnen, en bin-
nen hun eigen rechtsgebied gedurende de reis
te zorgen voor doelmatige diensten op het ge-
bied van de gezondheid en medische behan-
deling, alsmede voor goede hygienische toe-
standen;
3. waar nodig samenwerking tussen sociale
diensten, zowel van openbare als van particu-
liere aard, in emigratie- en immigratie-Ianden,
te bevorderen;
4. voor genoemde werknemers die wettig
binnen hun grondgebied verblijven, voor zo-
ver deze aangelegenheden bijde wet ofbij ver-
ordening worden geregeld of onderworpen
zijn aan het toezicht van bestuursautoriteiten,
een behandeling te waarborgen die niet min-
der gunstig is dan die van hun eigen onderda-
nen wat betreft de volgende aangelegenhe-
den:
(a) de beloning en andere arbeidsvoor-
waarden en -omstandigheden;
(b) het lidmaatschap van vakverenigingen
en het genot van de voordelen van collectieve
onderhandelingen;
(c) huisvesting;
5. voor genoemde werknemers die wettig
op hun grondgebied verblijven, een behan-
deling te waarborgen die niet minder gunstig
is dan die van hun eigen onderdanen wat be-
treft belastingen op uit dienstverband voort-
vloeiende beloning, en wat betreft kosten of
bijdragen verschuldigd met betrekking tot de
tewerkgestelde personen;
6. zoveel mogelijk de hereniging van het ge-
zin van een migrerende werknemer die toe-
stemming heeft verkregen om zich op het
grondgebied te vestigen, te vergemakkelijken;
7. voor genoemde werknemers die wettig
op hun grondgebied verblijven, een behan-
deling te waarborgen die niet minder gunstig
is dan die van hun eigen onderdanen wat be-
treft gerechtelijke procedures in verband met
de in dit artikel vermelde aangelegenheden;
8. te waarborgen, dat genoemde werkne-
mers die wettig binnen hun grondgebied ver-
blijven, niet uitgeleid worden tenzij zij de na-
tionale veiligheid in gevaar brengen of inbreuk
maken op de openbare orde ofgoede zeden; De
vertalingvanhetslotvanlid8 isgewijzigd enhier
in de tekstopgenomen. Zie Trb. 1980, 65, bew.
9. binnen de wettelijke grenzen toe te staan,
dat genoemde werknemers zoveel van hun
verdiensten en spaargelden overmaken als zij
zelf wensen;
10. de bescherming en bijstand, voorzien in
dit artikel, uit te strekken tot migranten die
zelfstandig een beroep uitoefenen, voor zover
deze maatregelen van toe passing kunnen zijn.
